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Foreword

Conny Reuter, SOLIDAR

Policy makers and civil society across Europe are fi ercely debating the ongoing negotia-
tions on the Transatlantic Trade and Investment Partnership (TTIP). While the main debates 
are about the transparency of negotiations, health and safety standards and the potential eco-
nomic gains of a far-reaching liberalization of transatlantic trade, attention has also turned to 
the possible elimination of the right of companies on both sides of the Atlantic to sue gov-
ernments through the notorious investor-state dispute settlement (ISDS) for economic losses 
caused by policy changes. 

In July the European Parliament adopted a report led by MEP Bernd Lange (Chair of the 
International Trade Committee in the European Parliament) calling on the European trade 
negotiators not to include ISDS but to ensure “a new system for resolving disputes between 
investors and states”. This clear stance by the European Parliament is to be welcomed, but 
it remains to be seen if the negotiators on both sides of the Atlantic will be able to reach an 
acceptable compromise on the issue. 

The secrecy surrounding the negotiations has often led to criticism that the procedure is 
non-transparent and undemocratic, raising not only doubts, but also resistance within civil 
society. In contrast to past trade agreements, this transatlantic investment partnership is bound 
to have a far reaching policy impact by setting global standards that will affect the living and 
working conditions of 830 million citizens in the EU and the US. There is no doubt that any 
agreement will need popular support that cannot be obtained when trade-offs are being made 
behind closed doors.

The mobilization of civil society, progressive politicians, trade unions and academics 
raised public awareness of TTIP and the negotiators have had to make concessions. 
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Serious concerns have been raised about the impact of such an investment partnership 
on working conditions, on the delivery and quality of social and public services and the 
economy at large, on (public) investment in the social economy and on the provision of af-
fordable and quality social services which foster the social inclusion of vulnerable people by 
empowering them to participate in the daily life of their local communities. 
This raises crucial questions for SOLIDAR about public procurement – one of the most 
obscure negotiation chapters – and the possible erosion of the “Buy America” and “Buy 
American” acts, as well as the social and sustainable provisions of the new EU public pro-
curement directives – since these provide safeguards for our social economy actors and serv-
ice deliverers.

This booklet represents a broad transatlantic dialogue with contributions by Poul Nyrup 
Rasmussen (Former Prime Minister of Denmark), Robert Kuttner (The American Prospect), 
Pierre Defraigne (Madariaga, College of Europe Foundation), Gus Van Harten (Osgoode 
Hall Law School), Jeronim Capaldo (Tufts University), Jeff Faux (Economic Policy Insti-
tute) together with a contribution by my SOLIDAR colleagues Eva-Maria Schneider and 
Maurice Claassens. 
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A closer look

Robert Kuttner, the American Prospect 
and Poul Nyrup Rasmussen, former Prime Minister of Denmark

The four articles in this collection, written by eminent experts, pose urgent questions 
about the proposed Trans-Atlantic Trade and Investment Partnership. The problems with 
TTIP are technical and political, as well as conceptual. Is it the right solution to a properly-
defi ned problem? Does it divert political attention from the real economic challenges affl ict-
ing both the US and Europe? Do the claims of benefi t made for TTIP by its diplomatic and 
corporate sponsors withstand the test of careful economic scrutiny? What does the proposed 
agreement do to transparency and democracy? Does TTIP further tilt the balance in Europe 
and the United States between commercial goals and social goals? And what might a more 
benign version of a trade and investment pact for Europe and America look like?

The overview piece by the veteran trade offi cial and scholar Pierre Defraigne raises sev-
eral important issues. TTIP, Defraigne writes, is a dangerous distraction. It makes it seem as 
if Europe’s main problem is barriers to trade, when in fact the sources of prolonged stagna-
tion lie elsewhere. TTIP diverts political and diplomatic energy from the need to address real 
and diffi cult challenges:

The absence of growth in the EU stems neither from a lack of trade liberalization (which TTIP 
is supposed to remedy) nor from a competitiveness defi cit. The Eurozone current surplus in fact 
exceeds China’s own in relative terms. The current near-zero growth is the product of the 2008 
severe fi nancial crisis and the inadequate response to it; and of a sovereign-debt crisis in the Eu-
rozone. Both of these were entirely of the EU’s own making. We have let hyper-fi nancialization 
fl ourish at the expense of the real economy and we have let fi nance generate instability through 
over-indebtedness and speculation. 
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Defraigne identifi es seven key fallacies in TTIP and the approach it represents. First, even 
its sponsors admit that its supposed contribution to economic growth is minimal. The reason, 
not surprisingly, is that barriers to commerce in the Atlantic region are already vanishingly 
low. Instead, Europe needs such policies as debt mutualization, massive trans-European in-
vestments to promote innovation, and better social policies. 

A second fatal fl aw in TTIP, he observes, is that the agreement “would translate into 
further divergence within the Eurozone and would aggravate domestic inequalities within 
countries.” TTIP would produce more trans-Atlantic “mergers, acquisitions, closures and 
privatizations,” thus further depressing worker earnings.

Third, Defraigne warns, TTIP is an assault on transparency and democracy. An ostensible 
trade deal, whose details are not open to democratic debate, is being used as the basis for 
major, backdoor changes in social policy. Defraigne questions whether TTIP is even legal, 
given that it contradicts the Lisbon Treaty Article 207.

The fourth issue he raises is an astute observation about the asymmetric nature of bar-
gains between the United States and Europe. Diplomatically, Washington speaks with one 
voice. Brussels speaks with 28. Looking at the details of TTIP and the bargaining process, 
the US seems to have the better of it.

Defraigne’s fi fth point is one of the most important. TTIP undermines the multilateral 
trading system. As he writes:

An EU-US deal would further weaken a multilateral trading system already undermined by 
a chaotic fl urry of FTA deals and by the competitive liberalization race triggered by the US. The 
coalition of the two largest trading powers would entail a trade diversion effect for the rest of 
the WTO membership. A regulatory coalition of the declining hegemons amounts to an attempt 
to twist the arm of emerging nations with regard to norms and standards.

Sixth, warns Defraigne, TTIP and TPP are wrong-headed China policy. The idea that the 
US and Europe, by making their own trade bargain that excludes Beijing, can somehow con-
tain or constrain China, is absurd. Any major trade agreement needs to include China, based 
on common interests and divergences.

Finally, he suggests, TTIP complicates and fragments the quest for a common European 
identity. Rather than preserving valuable differences between the European social and eco-
nomic model, TTIP intensifi es the Americanization of European economic and social norms. 
He concludes by calling for a more realistic and constructive trade, economic and social 
policy for Europe.

In his piece on Lessons of the NAFTA Model, Jeff Faux, the founding president of the 
Economic Policy Institute in Washington, explores the common ideological foundations and 
fallacies of TTIP and the North American Free Trade Agreement (NAFTA) of 1994. Faux, 
a longtime student and critic of NAFTA, notes the similarities between the infl ated claims 
and spurious assumptions. He writes: 
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Rarefi ed theoretical economic models were used to “prove” NAFTA would benefi t workers. 
They began by assuming permanent full employment, which logically led to the premise that 
trade by defi nition could not cost job loss or wage loss. Workers were assured that freer trade 
would lead to a more effi cient use of labor, which in turn would result in higher productivity 
and therefore higher wages. Real wages would also rise because prices of imported goods 
would fall.

Like TTIP, the NAFTA agreement was promoted by corporate and fi nancial interests 
whose main goal was to use trade policy to weaken domestic social and regulatory protec-
tions of workers and citizens. Two decades after NAFTA, Faux compares the actual record 
with the promised projections.

Instead of job gains for American workers, some 700,000 jobs were lost as a result of 
NAFTA. The US trade surplus with Mexico turned into a defi cit. Rather than producing 
improved economic conditions and thus slowing the fl ow of immigrants, NAFTA acceler-
ated a trend of multinational industry undermining the Mexican small business and farm-
ing sectors—and increased Mexican migration to the US. Deregulated wage competition 
undercut worker earnings in all three NAFTA member nations. Instead of creating a strong 
North American regional economy that would be a bulwark against cheap imports from 
Asia, NAFTA intensifi ed the pattern of offshoring generally. The Mexican industrial sector, 
which temporarily gained, could not effectively compete with even cheaper labor in Asia. 

Faux quotes Jorge Castenada, who later became Mexican secretary of state, that NAFTA 
was less an agreement among nations, and more “an accord among magnates and potentates: 
an agreement for the rich and powerful in the United States, Mexico and Canada, an agree-
ment effectively excluding ordinary people in all three societies.”

As Faux explains, TTIP grew in the same ideological soil. It has been promoted by the 
same sort of corporate and fi nancial interest groups, and it is likely to have similar effects.

For a deeper technical critique of the economic assumptions behind TTIP, one cannot do 
better than to consult the piece by economist Jeronim Capaldo. He begins by demonstrating 
that even the increase in growth touted by TTIP’s proponents is trivial – three of the four stud-
ies cited by supporters project a gain of just one half of one percent of the EU’s GDP—not an 
annual increase but a one time gain. 

Moreover, Capaldo points out, even this projection is far too optimistic because “the 
studies assume that jobs and businesses displaced by trade will quickly be replaced by other, 
higher-valued activities. This is a debatable assumption even when economies are perform-
ing well, and is extremely implausible in the context of depressed growth.” By substitut-
ing a more realistic simulation based on the United Nations Global Policy Model, Capaldo 
projects a loss of approximately 600,000 jobs, and a loss of per worker income of between 
165 euros and 5,000 euros, depending on the policy response.

This is a key point. It is impossible to accurately project the possible gains of TTIP, be-
cause the policy responses to the dislocations and shifts that TTIP will produce are literally 
unknowable.



14

Robert Kuttner and Poul Nyrup Rasmussen

More generally, Capaldo observes that, “seeking a higher trade volume in the current 
context of economic stagnation and austerity is not a sustainable growth strategy for the EU.” 
His technical work reinforces Defraigne’s point that TTIP is at best a distraction from the 
deeper problems that retard growth in Europe. 

The fi nal paper, by Gus Van Harten, a Canadian legal scholar, addresses in detail one of 
TTIP’s most controversial provisions, the so called Investor-State Dispute Settlement mecha-
nism. Van Harten points to fi ve fundamental fl aws in ISDS. First, the proposal privatizes 
the powers of domestic and international courts, replacing them with for-profi t arbitrators 
“whose proposed powers and procedures do not satisfy basic standards of judicial independ-
ence and fair process.” Van Harten goes into detail on the misrepresentation of the supposed 
ill-treatment of investors in the national case law. There is no demonstrated case, he reports, 
for “providing foreign investors with special privileges, procedural or substantive, compared 
to all other actors in the economy and society.”

Second, Van Harten, notes, ISDS has a basic lack of procedural fairness and reciprocity. 
“Unlike other forms of arbitration, ISDS is a uniquely non-reciprocal, involving private 
claims for compensation against the state in its sovereign as opposed to its commercial 
role. As a result, only one side – foreign investors – can initiate the claims that generate the 
fees for arbitrators and the associated legal industry.” The political power to assign cases 
is also deeply politicized, being delegated to the Secretary-General of the World Bank’s 
International Center for Settlement of Investment Disputes (ICSID) and, in the case of an-
nulment proceedings, to the President of the World Bank. This, says Van Harten, “looks 
like an effort to re-direct disputes to a friendlier forum for some foreign investors and 
governments.”

The third and perhaps the most fundamental fl aw in ISDS is the privileging of foreign 
investors over other parties. The original model for this sort of extra governmental tribunal 
was the case of nations seeking foreign investment but with weak traditions of rule of law, ex-
tensive corruption, and risks of expropriation. It is insulting to apply such a model to Europe. 
A related and fourth fl aw in TTIP, says Van Harten, is the risk that it poses to European stand-
ards and norms of regulation. Van Harten cites extensive examples from the Canadian experi-
ence with NAFTA, in which responses to investor rights functioned as a one-way ratchet to 
weaken regulatory protections. Since Europe tends to have stronger regulatory protections 
than the United States, a common extra-judicial recourse for investors is intended to weaken 
regulation and will surely have that effect.

Finally, warns Van Harten, the inclusion of ISDS in TTIP would represent a massive ex-
pansion of this approach to privatization of law.

It does not affi rm the state’s right to regulate or introduce responsibilities for foreign investors 
alongside their rights. It does not require foreign investors to resort to domestic courts where 
the courts offer justice and are clearly superior to ISDS. It exacerbates the pressure on states to 
self-censor in order to avoid fi nancial liability. It gives foreign investors an unjustifi ed special 
status in relation to all other actors in the marketplace and in society. It does these things with-
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out any serious justifi cation for replacing domestic and regional courts with an ISDS process 
that lacks basic elements of judicial independence and procedural fairness, thus tainting all 
outcomes in ISDS cases.

Taken together, these four papers make a devastating case against TTIP, technically as 
well as in policy terms. They should enrich the debate, and we are pleased to make them 
broadly available.
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The case against TTIP

Pierre Defraigne, Madariaga – College of Europe Foundation

Introduction 
The promotion of TTIP has been marked by wildly unrealistic grandiosity. The EU Trade 

Commissioner Karel De Gucht named TTIP “the Transatlantic Internal Market”. Hillary 
Clinton called it “an Economic NATO”. TTIP is promoted by its sponsors as a source of 
jobs in Europe and as a joint US-EU strategy for compelling China to liberalize further on 
Western terms or face isolation. But TTIP will neither deliver on growth nor will it make 
China yield.

The main potential source of growth in Europe is domestic recovery and a move away 
from perverse austerity policies. China will pursue its own brand of managed liberaliza-
tion based on its internal needs. Beijing will simply organize its own regional coalition in 
response to the ‘pincer’ strategy imagined by Washington to contain China through the com-
bination of TTIP and TPP.

In both respects, TTIP is a dangerous distraction. The absence of growth in the EU 
stems neither from a lack of trade liberalization (which TTIP is supposed to remedy) 
nor from a competitiveness defi cit. The Eurozone current surplus in fact exceeds China’s 
own in relative terms. The current near-zero growth is the product of the 2008 severe 
fi nancial crisis and the inadequate response to it; and of a sovereign-debt crisis in the 
Eurozone. Both of these were entirely of the EU’s own making. We have let hyper-fi nanciali-
zation fl ourish at the expense of the real economy and we have let fi nance generate instability 
through over-indebtedness and speculation. 

Stagnation and high unemployment are at least the result of policy failures as much as 
they are of market failures. Unless the EU tackles head on the problem of the debt overhang, 
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which inhibits public and private consumption, growth will not resume in Europe. Net ex-
ports cannot provide a signifi cant growth driver for a large open economy such as the EU. 
Commercial policy cannot compensate for the absence of a macroeconomic policy.

TTIP is also not a serious response to the challenge of China. Further market liberaliza-
tion in China will happen more as the result of internal imperatives than external pressures. 
The US and the EU conspiring against China on the trade front would be a poor and hazard-
ous development for the three largest economies and even more so for the rest of the world. 
China is the indispensible partner for rekindling world growth, striking a deal on climate is-
sues and working out a stable polycentric international monetary system. Isolating China and 
sparking a fragmentation of the world economy is bad policy fraught with risks. 

Globalization calls for multilateralism, on terms that allow for a social-market brand of 
capitalism and strong democracies at the level of the nation state and regional polities such 
as the EU. We need the most robust and fair set of rules and institutions for managing the 
relative decrease in the West’s share of global production and for allowing the peaceful rise of 
China and other emerging economies. TTIP, by contrast, would fragment the global economy 
and increase the risk of trade-bloc confrontation, with no net economic benefi t for Europe. 
A better US-Europe agreement would be aimed at rekindling growth through debt relief, 
public investment, and harmonization of social and regulatory standards upwards.

TTIP is a case of trade bilateralism spiraling out of control. After more than a decade 
of the US and EU racing to conclude bilateral deals with third countries, the game shifted 
to a quest for a grand free trade agreement (FTA) among themselves. How was this move 
decided? TTIP shows us just who matters in EU trade policy decision-making. On the Euro-
pean side of the Atlantic, the offensive has been launched by a business constituency backed 
by some Member States. The lobbies include services, the automobile industry and part of the 
chemical industry, agribusiness and some agricultural niches, with the American Chamber of 
Commerce among the most dedicated lobby activists. The main Member States are the United 
Kingdom, which remains consistent in her special relationship with America and the Nordic 
countries. But this time it’s Germany, a traditional mercantilist power that made the difference 
in the decision to put TTIP onto the launching pad. As the leading creditor nation in the Eu-
rozone, Germany was not challenged on this radical move by any other Member State in the 
European Council. The maneuver was replicated in the European Parliament. As commercial 
policy falls within the EU’s purview, the European Commission took the lead, putting its for-
midable expertise to work and reaping clear side benefi ts for the Trade Commission.

On the US side of the Atlantic, lobbies can once again be found at the helm, at times the 
same ones as in Europe. The US Administration backed the grand project since President 
Obama was in quest of an Asian strategy for infl uencing and, if needed, containing China. 
What is remarkable in Europe is the ease with which consensus was reached, fi rstly within 
the European Council, and then in the European Parliament. Once a coalition was formed 
between the UK, Germany and the Nordic countries, a consensus was soon reached between 
the European institutions. Then only did the public discover the deal. 



19

The case against TTIP

TTIP is a case of the tail wagging the dog. The tool, commercial policy, is determining 
the objective, which is generating growth and jobs in Europe. However, trade is not the right 
policy. TTIP’s impact on growth will not only be marginal but divisive. How the EU leader-
ship could, so lightly, make a decision, whose political weight for the future of Europe goes 
far beyond a Constitutional Treaty, hints at a lack of strategic thinking and serious political 
debate. It refl ects the unbearable lightness of politics at EU level when citizen participation 
is missing. 

II. Seven objections to TTIP 
1. Marginal and divisive growth

Growth is the main rationale put forward for justifying TTIP. However a Centre for Eco-
nomic Policy Research (CEPR) study fi nanced by the Commission estimates that by the end 
of a 12 year transition, TTIP will have secured an EU GDP additional growth of just 0.5% 
provided that the negotiation liberalization objectives are fully met with regard to tariffs, 
non-tariff barriers (NTBs) and public procurement. Of course 0.5% is a very low fi gure, one 
within the margin of rounding error, and ex-post analysis usually proves that such forecasts 
are usually overrated. 

Why is the growth fi gure touted by TTIP’s own proponents so modest? First, resource 
endowments and productivity levels are very similar between partners like between the US 
and the EU. Transformation benefi ts are then minimal but restructuring costs can be high.

Second, the US and the EU have already completed a high level of integration in the 
goods sector through massive crossed investments. In the services sector, which is less inte-
grated, the expected benefi ts will be limited by imperfect competition (monopolies, oligopo-
lies, market power) resting on economies of scale, network effects and branding. US fi rms 
often enjoy the advantages of being the prime movers, such as in information technology and 
digital industries and services. Moreover, it is unlikely that effi ciency gains in sensitive sec-
tors like health, education and public utilities, for which pressure for de facto privatization 
schemes will grow. In the case of “public goods by choice” (health, education, water), the 
political dimension cannot be ignored. In this case, market liberalization can confl ict with 
democracy and therefore come into severe confl ict with public opinion.

Third, TTIP promoters ignore an assumption which trade theoreticians deem critical: 
trade allows for an increase in productivity as imports free already employed resources so 
that they can be redirected into more effi cient uses. But the current high level of unemploy-
ment in Europe severely limits this crucial gain from trade liberalization. In fact, trade liber-
alization in the context of severe unemployment can very well generate no additional growth 
at all. Unemployment must fi rst be brought down by domestic growth policy.

The way to resume growth is not through trade, which is a necessary but auxiliary 
growth engine. Today, only domestic policies can spark growth in the Eurozone: fi rst, 
mutualization and restructuring of debt through a transfer union with fi scal discipline 
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would prove very effective; second, massive innovation investments hanging from R&D 
and education to trans-European networks would boost both long-term competitive-
ness and short-term job creation; third, fi ghting inequalities through national social 
policies would be eased by EU tax harmonization. 

The truth about growth and jobs in Europe – a large economy where the macroeconomic 
impact of external trade is limited – is that the solution does not lie under the lamppost of 
trade policy. The Eurozone has entered into a ‘lost decade’ for growth. The EU can be caught 
in the ‘secular stagnation’ recently highlighted by Lawrence Summers, whilst defl ation be-
comes a short-term possibility for the Eurozone.

Growth has come to a halt in Europe for both supply-side and demand-side reasons. 
On the supply side, which is decisive for the long-term potential output, Europe is lagging 
behind on innovation, both technological and institutional. The relative cost of labor to capi-
tal is too high. Energy costs are relatively more expensive than in the US. On the demand 
side, which is at present the most critical element for attaining the potential output level, the 
debt overhang, both public and private, severely inhibits consumption demand. Moreover, 
as highlighted by the IMF, growing inequalities – the poor spend, the rich save – also exert 
a defl ationary impact. Fiscal austerity, when pro-cyclical as it currently is, aggravates the 
poor growth performance and further deteriorates the debt/GDP ratio.

Growth feeds trade as trade feeds growth, depending on the economic context and on the 
type of trade deal. TTIP is defi nitely not the right answer for resuming growth, either in Eu-
rope, or in the US. Ironically, however, a growth policy would boost Atlantic trade. The ex-
pansionary impact of domestic policy-driven Eurozone growth on transatlantic trade would 
by far exceed the growth impact of bilateral trade liberalization. In the trade and growth 
nexus, causality undeniably goes both ways.

2. Trade, equity and distribution
Distributional effects of trade liberalization are critical since nowadays they provide the 

main source of citizen mistrust of markets, governments and the EU. The overall additional 
EU GDP growth of 0.5% guaranteed by TTIP would translate into further divergence within 
the Eurozone and would aggravate domestic inequalities within countries. Some countries 
such as Germany and its Nordic neighbors will benefi t but other countries will lose out. 
However, unlike the US, neither the EU nor even the Eurozone, have any effective politi-
cal mechanisms for redistributing gains and losses among Member States and among social 
groups1. 

A serious problem posed by TTIP will be the social cost for Europe of the large 
restructurings that would arise from the mergers, acquisitions, closures and privatiza-
tions brought about by the completion of a single trans-Atlantic market. The economic 

1   If the growth impact on EU/US GDP were higher (Bertelsmann Stiftung , 2013) than in the CEPR (2013) esti-
mates, the diversion costs for third countries would also be much higher, in particular for China.
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law of a single price for goods and services in a unifi ed market tends to make factor prices 
(i.e. wages and profi ts) converge. In the context of high unemployment, labor prices will be 
pulled downwards and Europe is likely to follow the increasingly unequal income structure 
prevailing in the US. In such a context, productivity gains brought about by greater econo-
mies of scale will not translate into higher wages, but into lower ones. The transformative 
effect asserted by TTIP proponents might in the end just be an overall degradation of working 
conditions and of the welfare state. 

3. The problem of legality and transparency
A question also arises about the legal basis of TTIP. Is the EU trade policy the right in-

strument for achieving such a comprehensive and far-reaching project? Is the Lisbon Treaty 
article 207 the proper instrument for legislation between two continents? Is it not a case of le-
gal overshooting which by the end will undermine the solidity of the trade policy itself? The 
form and manner of these negotiations undermines confi dence in the legitimacy of the EU.

Negotiations with a third party imply some degree of confi dentiality. But setting up com-
mon norms and standards should be transparent and under European Parliament control. 
Yet the discussions are highly non-transparent, confi ned to the Trade Policy Committee in 
the Council and to the INTA Committee in the Parliament. The ratifi cation by the European 
Parliament and the 28 national parliaments follows the norms of a global undertaking – noth-
ing is agreed until everything is agreed – which rules out the right to amend the text. Last 
but not least, the whole thing is subject to fi nal approval by the US Congress, which has not 
yet granted the Obama Administration the security of the “fast track procedure”. This set of 
serious diffi culties hints at the deep ambivalence of TTIP. Are we keeping the Single Market 
as the cornerstone of the EU political project and do we strengthen it in an autonomous way? 
Or are we subjecting it to a twin track harmonization, one between Member States and one 
with the US? This ambivalence poses a fundamental problem of democracy and of identity 
for the EU.

4. The asymmetry between a formidable power and a loose coalition
La Fontaine told the tale of “the alliance between the iron pot and the clay pot”. The para-

dox of the fable lies in the friendship between the iron pot and the clay pot walking together 
on a bumpy road. Yet it’s the iron pot that involuntarily breaks its fragile companion. The 
asymmetry of the negotiations between two very different political and economic powers, 
an iron America and a clay Europe, stems from their respective features and policy orienta-
tions.

– Unity: The US is a full-fl edged federal state that speaks with one voice on trade ne-
gotiations (though ubiquitous lobbies in Washington complicate consistency of US 
trade policy. America has a single currency, a sizeable federal budget and formidable 
strategic clout over the EU through NATO leadership. The EU’s economic integration 
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is still a work in progress as regards energy, banking union, fi nancial services, telecom-
munications, digital services, defense industry and services. Moreover, it is a two-speed 
Europe with one euro and nine other currencies. Last but not least the EU has no signifi -
cant budget to address distributional issues between winners and losers among Member 
States and within them, except the marginal European globalization fund. 

– Currency: Can one imagine a true transatlantic internal market with two world curren-
cies, the dollar and the euro, in competition with the inherent risk of creeping currency 
wars in which the Federal Reserve would have a serious edge?

– Energy and therefore climate strategies, which are central for competitiveness and for 
the consistency of a multilateral economic order, are sensitively different. How does 
one reconcile them? Is it part of the negotiation?

– Formidable Hollywood and a dominant US digital industry represent an effective 
threat for European cultural diversity. The French cultural exception might just even-
tually prove a fi g leaf. Only an industrial policy can restore the balance between the 
US and the EU in this critical area for Europe’s re-industrialization and cultural diver-
sity. Would a common transatlantic market ease or hinder such an ambitious European 
strategy?

– US legislation extraterritoriality might sometimes carry unexpected benefi ts for third 
countries but proves a serious issue in taxation matters (FACTA) and in fi nancial sanc-
tions, as the dollar is the main international transaction currency. Is it compatible with 
a Transatlantic Internal Market?

– Electronic Surveillance. How much does the US know about Europe’s internal delib-
erations? Can the EU simply ignore the issue of electronic surveillance by the NSA 
(PRISM), which allows for an asymmetry in strategic information, even in TTIP ne-
gotiations? 

5. The damage done to the multilateral trading system by TTIP
Bretton-Woods multilateralism provided the world with 30 years of economic growth 

following World War II. Its initial purpose was mainly political: building up an international 
system geared towards support of New Deal models of managed capitalism and full employ-
ment that squared the circle of trade liberalization and monetary stability guaranteed by fi xed 
exchange rates and capital controls. Because of the Cold War and the persisting colonial and 
post-colonial system, it was the West and the North that primarily reaped Bretton-Woods 
benefi ts. America gradually abandoned its role of guardian of the Bretton-Woods mainly by 
decoupling dollar from gold and replacing solidarity between countries with trust in fi nancial 
markets, through deregulation and fl oating exchange rates, which did not work will. 

However, market-driven globalization did bring about a certain North-South convergence 
through the rise of Asia, driven by China’s Renaissance. This change in the power balance 
between emerging and advanced economies must translate into a new type of governance. 
This governance model must build on Bretton-Woods foundations, and must defi nitely retain 
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its multilateral character, but with the rebalancing of voting rights and enough fl exibility to 
allow for the diversity of development models in economies that are catching up. TTIP goes 
in a different direction by substituting pressure with negotiation and by imposing a ‘one-size 
fi ts all’ reference model. 

An EU-US deal would further weaken a multilateral trading system already under-
mined by a chaotic fl urry of FTA deals and by the competitive liberalization race trig-
gered by the US. The coalition of the two largest trading powers would entail a trade 
diversion effect for the rest of the WTO membership. A regulatory coalition of the de-
clining hegemons amounts to an attempt to twist the arm of emerging nations with 
regard to norms and standards.

However, emerging nations have the right to develop their own norms and standards for 
their domestic markets which are expanding faster than those of advanced countries. This 
is where the real proposed trade-off between the West and China comes though: regulatory 
harmonization in exchange for access to rising markets. TTIP will either create the risk of 
a regulatory divide or will constitute a regulatory domination of the West over emerging 
countries. Either is incompatible with the spirit of multilateralism.

6. TTIP as a geopolitical hazard: The US, the EU and China
China, soon to be the leading economy of the world within a decade, is rising today as 

a dominant player in a strategic vacuum. The Cold War has been over for 25 years. Pax 
Americana ended with the chaos brought about by the post-9/11 Iraq War in 2003 and by 
the US debt crisis in 2008. Today, America and Europe are looking inwards. They have let 
a dangerous strategic vacuum set in. 

China’s rise causes angst in the West. China however has no colonial past and so far 
has not displayed any hegemonic ambition. What makes China different though is its sheer 
size: it is responsible for 1.3 billion people, one-fi fth of the world’s population. This makes 
China’s Renaissance an unprecedented geopolitical event. China is experiencing the typical 
paradox of a large rising power: as it rises, its impact on the world gets larger, but so does 
its vulnerability. The dependence on commodity supplies and export markets increases. The 
race for natural resources, a geopolitical risk in an unstable environment and the probability 
of protectionism brought about by the protracted crisis in the West both represent threats for 
China’s future development. 

Therefore, the attitude of the established powers is critical: will the US and Europe ease 
China’s peaceful rise, which would allow them in turn, to ask Beijing to restrain its strategic 
build-up and to engage more actively in multilateral governance? Today, China is indeed 
a global player who cannot be ignored when it comes to supporting world growth and ensur-
ing fi nancial stability, and to clinching a fair and effective climate deal. The EU and America 
are trying to fi ll this strategic void with a defensive coalition, but without a long-term vision 
of the new international order that needs establishing. This might prove very hazardous. 
In the meantime, China is rising fast, getting stronger and building up a strategic capacity 
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which will turn this continental power into a maritime power, a rival of the US in the Pacifi c 
region.

By “pivoting towards Asia,” the US is trying to contain China’s strategic rise and it is 
doing so by a mix of cooperation and confrontation, and of engagement and containment, re-
lying on a “pincer” strategy which uses TPP and TTIP to circumvent and isolate China. This 
maneuver, supported by the EU, is a serious strategic mistake because it would lead to the 
development of trade and currency blocks and to commercial rivalry with the inherent risk of 
entering into military confl ict. China is too big to be left on the side-lines. Its participation is 
needed to provide the global public goods the world needs: free trade, fi nancial and monetary 
stability, climate change control, net regulation, cybernetic peace.

The issue today is how to multilateralize in a multipolar world. The EU must play its full 
role as a global player in this process. If it remains as it is today, a loose and aimless coali-
tion, it runs the risk of being sucked into an adventurous US strategy, of “the West against 
the Rest”.

7. Complicating the quest for a European identity
TTIP will aggravate Europe’s already ingrained diffi culty to build up its own identity. 

From the very beginning, Europe has been a hybrid construction mixing federal and intergov-
ernmental features. However, more importantly, it has developed a schizophrenic personality. 
It still cannot decide whether it wants to build up a true European political community with 
its own model, its own currency, and its own defense; or constitute a subset of a broader At-
lantic Alliance, in which its economic affi liation to the US supplements the strategic NATO 
partnership. TTIP exacerbates these feelings of ambivalence and defi nes a form of Atlanti-
cism which would interfere with Europe’s drive towards political unity.

For those who see Europe mainly through business lenses, the very idea that a Transatlan-
tic Common Market would undermine the attempt to build up a sense of a common destiny 
among European citizens is irrelevant or even ludicrous. Yet this is the crux of the argument 
against TTIP: one must choose between Europe and TTIP.

The US and the EU do share important interests and values. They also have a common 
history: three times in the last century they have fought together against German imperialism, 
against Nazism and against Soviet Communism. Europe became beholden to the American 
people for their help during those confl icts as well as to the New Deal, the Bretton-Woods 
system and the Marshall Plan. Today, EU-US economic relations -- without TTIP -- are deep 
and close thanks to the vitality of their trade relations and to massive crossed investment. In-
tellectual and cultural links are innumerable and lively. Above all, with NATO, America and 
Europe have set up a strong strategic alliance whose direction and leadership today however 
call for clarifi cation and rebalancing: Europe should contribute more to the defense burden 
and in return should have more say in strategic management. Paradoxically, TTIP would put 
strains both on Atlantic community and on Europe’s quest for identify and a durable form of 
democracy.
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III. Preserving differences that matter
For all this precious and robust economic and strategic partnership between the EU and 

the US, there are also deep cultural differences which bear directly on the way the economy, 
the social model and society are organized and on the way they work. As Robert Kagan so 
well and clearly conveyed it: ‘Americans are from Mars and Europeans are from Venus’. 
Kant inspires Europe and Hobbes inspires the US. Americans often turn to unilateralism 
while Europe has a preference for multilateralism.

Cultural differences are even more signifi cant. They stem from the sheer diversity of Eu-
rope compared to the homogeneity of America with regard to language, the role of religion 
and secularism, labor conditions, social security, pensions and the health system, education, 
mobility, rural landscapes and urban planning, and so on. Some differences stemming from 
history are very sensitive and loaded with deep meaning: America has never been invaded 
and has not fought a war on its own territory; slavery and racism have left their mark on soci-
ety America also has its strong points: passion for freedom, sense of individual responsibility 
and accomplishment, innovation, entrepreneurship, service to the community, opening up to 
migrants from all over the world, risk-prone attitudes. All these unique American qualities 
forbid Europeans from claiming any superiority and from taking the moral high ground. 
Europe’s colonial and post-colonial past, the Holocaust and Lampedusa are no better than 
slavery, Guantanamo and Ferguson. There is no room for black and white moral judgment 
here. Taking a purely anthropological perspective is enough to account for radically different 
political attitudes.

However, these cultural differences, some positive, some negative, as seen from a Eu-
ropean perspective make collective preferences in America and in Europe very diffi cult to 
reconcile. Further, the main singularity of Europe is the way democracy has progressed over 
the last one and half century, in interaction with capitalism. Social and political struggles sur-
rounding the fair distribution of value added have shaped up the various social and political 
models which coexist in Europe. But they all recognize that social justice matters, and that it 
constitutes a condition for true liberty. Hence Europe’s deep attachment to the Welfare State 
despite its undeniable shortcomings. Over the last three decades, the environment has also 
become a major concern for European citizens. This unique relationship between market 
forces and democratic forces is the hallmark of Europe. This is refl ected in the radical differ-
ence of collective preference for equality between the US and Europe. Equality was a hall-
mark of America in Tocqueville’s days, but today it has been completely wiped out by the 
extreme concentration of wealth, which is deliberately sought by Wall Street and accepted by 
most of the political elite. 

Since the French Revolution and the social struggles of the XIX Century, preference for 
equality has become the mark of Europe and this ingrained feature persists today despite the 
crisis. In Europe, Member States have a tradition of regulating market capitalism more strict-
ly than in the US, whilst also ensuring a higher level of solidarity. To this end Europe spends 
50% of world social transfers while contributing to around 25% of world GDP. Debate on the 
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so-called “social market economy” is fi erce in Europe between and within Member States 
with some wanting to strengthen it and others wanting to alleviate it. It is a highly political 
debate, which should be held between Europeans, through EU and Member State democratic 
institutions. 

By its very dynamics and because of the sheer weight the US has in the partnership 
TTIP would eventually tip this very intimate and fundamental confrontation towards a more 
inegalitarian model. America should be kept off this private land. The issue at the center of 
the debate is the soul of the Europe of the future: What sort of society, violent or fair, do we 
want to build up together? What sort of world do we want to build up with other countries, 
bipolarized or multilateral and based on negotiated rule of law or imposed by a balance of 
power? At the end of everything, this debate is about humanism and universality, two genuine 
European values inherited from Europe’s Judeo-Christian roots and from the Enlightenment 
Cultural Revolution.

The US and the EU sharing the same market, with relentless pressures towards de-
regulation of that market, given such a deep cultural and ideological divide, would be 
very risky for the European project. Whether business lobbies like it or not and whether 
politicians have made a right or wrong assessment of public sentiment in Europe towards 
a common market with America, opposition to TTIP is growing and it will not retreat despite 
bashing by consultants, lobbies and business lawyers. The European people will not want to 
trade off a 0.5% average increase of GDP growth for sharing their “societal sovereignty” with 
America. Collective preferences for a social market economy are at the heart of European 
identity, which is so diffi cult to forge. Ignoring these differences would compromise Europe’s 
progress towards unity through a European social contract. 

In its long march towards unity, the EU is indeed at pains to mobilize the European citizen 
at the grass-roots level. The European demos remains elusive despite half a century of direct 
elections to the European Parliament. It is precisely the absence of a sense of European iden-
tity that is critical to the European project. Identity is perhaps not the right word. Conscience 
sounds better. European conscience is a matter of reason, not of sentiment. However, it is 
proving diffi cult to develop a perception of commonality of destiny in Europe among the 
public at large, primarily because of the original division of labor between NATO and the EU. 
In 1949, Europe abandoned strategic responsibility to America while from 1950 the economy 
was entrusted to the EU who was put in charge of setting up a Common Market. This split lies 
at the core of Europe schizophrenia, a key obstacle to the perception of a common destiny.

TTIP would actually aggravate the current asymmetry of the Atlantic partnership by add-
ing economic dominance to strategic leadership. Economic dominance would also compli-
cate the highly political task of making social models converge upwards into a common one 
among Member States. 

It is strange that European elites have lost view of the fact that, since their inception in 
1992 and 1999, they have turned the Single Market and the euro respectively into the two 
cornerstones of European identity. Today they are ready to dilute this unifying project, how-
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ever trivial and imperfect, with a “Transatlantic Internal Market”. The ordinary citizen will 
not however buy this grand design. This citizen has the intuition that the European establish-
ment is making a historic mistake. TTIP has no popular constituency in Europe. Europeans 
know that “He who hunts two hares leaves one and loses the other”. 

TTIP forces us to reassess the Atlantic relationship. The fact is that Europeans make most 
of their strategic choices in an implicit way, sometimes by stealth and under the pressure of 
current events. This makes it very diffi cult to draw a clear-cut distinction between Atlantic 
allegiance and European autonomy. For some in Europe, this distinction is even deemed ir-
relevant since there is a de facto hierarchy between the US and Europe which exists because 
of the strategic asymmetry within NATO and because of US economic dominance. The very 
same people would not object to a vast Atlantic Community encompassing a single market 
and sharing the same currency. Most key players are not aware that TTIP could surrepti-
tiously evolve in that direction.

Keeping the right distance between the US and the EU is proving a diffi cult exercise. Yet 
between succumbing to subservience, which is so well spread among some European elites, 
and indulging in anti-Americanism, a posture often shared by the extreme-right wing and the 
extreme-left wing, there is room for a healthy and balanced relationship. A balance should 
be drawn between cooperation and autonomy; between the coordination imposed either by 
Washington or by Wall Street, and the suffi cient level of European strategic sovereignty, 
which implies fairer burden sharing and consequently a real say on defense. 

This balance which is at the heart of the transatlantic relationship will be diffi cult to 
achieve so long as Europeans remain unclear on two issues: namely a common European 
social model and a European Weltanschauung, a strategic vision of the world. So far these 
two concepts elude present EU leadership. In fact, TTIP illustrates the disarray, in terms 
of strategy, of the EU leadership. Those among the European elites, who see the world 
through business interests – however important and legitimate – and security concerns, 
are trying to rush into a narrower Atlantic relationship because they do not trust Eu-
rope’s ability to reinvent itself as a pioneering society, exploring new patterns of sustain-
able development resting on freedom and justice in an interdependent and multipolar 
world. There are “eurosceptics on the inside”; the most dangerous breed because they feed 
a sense of “Europe fatigue” at the top of the EU institutions. Moreover, they do not know 
America. They overlook the huge intellectual and moral resources of liberal America, which 
is repressed by neo-lib and neo-con thinking and the deleterious Tea Party crowd.

By simply being themselves, Europeans can speed up the comeback in America of a New 
Deal spirit for our time. By being itself, Europe can be a more reliable partner for the US 
within the Atlantic Alliance, a partner able to infl uence, able to inspire, able to convince. 
TTIP is the opposite of a true Atlantic partnership, an allegiance rather than an alliance; 
a coalition for prolonging an ancient order rather than an alliance for building a new one. Eu-
rope’s prime vocation is to play social cohesion within Europe and inclusive multilateralism 
outside. Europe must place itself in a position to infl uence America.
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IV. Conclusions: Plurilateralizing TTIP and put Europe’s own 
house in order

TTIP is about two trade-offs. The fi rst is between the effi ciency gains supposedly brought 
about by regulatory convergence and the type of society people want for themselves: more 
or less equal, more or less protective, more or less violent, more or less open, and more or 
less sustainable.

Those effi ciency gains are grossly overstated by TTIP’s advocates. For decades, trade 
liberalization was associated with growth but this process has reached a plateau: it has 
entered a zone of diminishing returns in terms of growth and of increasing social costs 
in terms of rising inequalities. A gap is widening between the business agenda focused on 
profi ts and the benefi ts for the people in terms of jobs and wages. There is a clash in the mak-
ing between big business and fi nance on the one hand, and the middle class on the other. This 
is the case in America, in Europe and even in China. The main reason for this is the lack of 
priority attached to distributional issues, which are coming back to the forefront of the politi-
cal domestic agenda through the rise of populist and nationalist forces. 

Governments must address this problem. Firstly, in Europe, they need to untie the Gordian 
knot of over-indebtedness and make the Eurozone governance more effective so as to avoid 
the risk of defl ation. There needs to be a mix of debt-restructuring and debt forgiveness, as 
well as an expansionary program of social investment. In America, Republicans and Demo-
crats must work out a consensus on a new type of New Deal with regard to taxation, health 
care, infrastructures and education. In China, rising wages and an effective social safety net 
should raise household consumption while environmental damage should be brought to an 
end. The three largest economies must fi rst put their own houses in order so as to create the 
domestic conditions to be able to further deepen trade, regulation and investment liberaliza-
tion at a later stage.

The second trade off is to do with security. Security mainly obtained either through a bal-
ance of power in a bipolarized world between China and America, with Europe sucked into 
a “West against the Rest” strategy--or security built in within a multilateral system of rules 
and institutions providing a rule of law through negotiation and ensuring cooperation and 
solidarity against the common threats: from pandemics and climate issues to cyber-war and 
terrorism. Power balance and multilateral law are not exclusive systems; they will always co-
exist. Which rationale will eventually prevail critically depends on Europe’s position, either 
as a dependant partner, or as a partner on a political par with America. TTIP is surreptitiously 
paving the way towards an allegiance rather than an alliance.

TTIP is fi rst and foremost a formidable distraction from EU priorities which, from 
a growth and jobs perspective, should focus on completing the unity of the Single Mar-
ket, consolidating Eurozone governance and remedying its dangerous drift towards 
defl ation. From a more political standpoint, the EU should tackle the construction of its own 
strategic capacity which conditions the possibility of an effective EU foreign policy aimed at 
promoting EU interests and values which differ from US ones.
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Europe must reassess the Atlantic relationship in the light of its own long-term future--
which does not yet appear very clear to most Europeans, and does not even achieve consen-
sus among governments. However, whatever the institutional forms the EU takes or the exact 
geographical territory it covers, Europe will have to come to terms with two challenges: the 
fi rst is the choice of a common social and environmental model as the benchmark for all na-
tional ones so as to reconcile the unity of the EU’s Single Market with the free circulation of 
people, production factors, goods and services and to share the governance consistency of the 
Eurozone. The second is a suffi cient degree of strategic autonomy so as to take responsibility 
for defending the model, which refl ects not only a way of life but deep and important values 
which make up the European civilization. This construction calls for a sense of commonality 
of destiny, which would provide the EU with a shared transnational identity beyond national 
identities.

Without a doubt, a global world needs multilateral governance. Strengthening the WTO, 
however means fi rstly going via the plurilateral route so as to sidestep free riders and to 
ensure practical reciprocity on services, public procurements, environmental goods and serv-
ices, norms and standards, intellectual property and competition. Ensuring fi nancial stability 
and preventing currency wars in an increasingly polycentric monetary system is the second 
challenge. The third one is climate change, a matter of life and death for some populations 
which calls for a drastic change in our consumption and production patterns. Some see TTIP 
as a clever tactic for paving the way towards open plurilateral deals, but its divisive tactics 
might backfi re and create irreversible international tensions.

TTIP would put Europe and America on a path that undermines the multilateral 
trading system at a time when the overall multilateral governance needs to be mended, 
rebalanced and reinforced so as to adjust it to the new multipolar structure of the world 
economy. By leaving China outside the scope of TPP and of TTIP, the US and Europe are 
running the risk of isolating this great emerging nation, with the subsequent prospect of 
pushing it towards an alternative strategy, i.e. forming a regional normative coalition with 
its neighbors so as to pursue its expansion by retaining the dynamism of its domestic and its 
regional markets for its companies. The EU and the US should be more careful about uniting 
against China. Their alliance will be perceived as two declining hegemonic powers attempt-
ing to dictate their rule to emerging powers. Instead of engaging in the construction of a new 
international economic order, TTIP is trying to prolong the ancient one. And instead of ad-
dressing the real causes of economic stagnation, sponsors of TTIP are betting on a trade deal 
that not even its promoters believe will have a more than trivial impact on jobs and growth.

The European Commission must reassess TTIP and propose to change course before the 
whole process derails into frustration and acrimony with an unexpected paradox, a weaken-
ing of the strategic Atlantic Alliance.
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A report on the fl awed 
proposal for investor-
state dispute settlement 
(ISDS) in the Transatlantic 
Trade and Investment 
Partnership (TTIP)

Gus Van Harten1, Osgoode Hall Law School

There are fi ve serious fl aws with ISDS as proposed in the TTIP.

I.  The unjustifi ed replacement of judges with arbitrators
 ISDS shifts powers of domestic and international courts to for-profi t arbitrators whose 

proposed powers and procedures do not satisfy basic standards of judicial independence and 
fair process.

The powers shifted to arbitrators are among the highest that any adjudicator can exercise. 
They involve the fi nal determination of the legal boundaries of sovereign authority, as exer-

1  Tenured faculty member/ associated professor, Osgoode Hall Law School of York University, Toronto; LLB, 
MES, PhD in Law: “The Emerging System of International Investment Arbitration” (London School of Eco-
nomics, 2006). Open access to research publications: http://ssrn.com/author=638855. Open access to research 
database: www.iiapp.org.
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cised by any legislative, executive, or judicial body, based on broad standards of foreign in-
vestor protection. They can lead to the assignment of potentially vast amounts of public funds 
to private actors, usually large companies. They are backed by an international enforcement 
system that is more powerful than that of domestic or international courts. They are subject 
to very limited judicial review or no judicial review at all, depending on the arbitration rules 
under which the foreign investor chooses to bring its claim.

No serious justifi cation based on any sort of systematic evidence has been offered for the 
replacement of judges with this arbitration process. To justify the shift, proponents of ISDS 
sometimes point to one or a few select cases in which a foreign investor was mistreated 
at the hands of a court. Such cases will no doubt exist in any adjudicative system, in-
cluding ISDS itself. Yet they do not offer a sound basis for Conclusions about courts’ re-
liability or fairness. Moreover, even in the cases they have selectively identifi ed as evidence 
of the need for ISDS, proponents including the European Commission have made misleading 
statements about the role and reliability of courts, as opposed to ISDS, for foreign investors.

For example, in defending the proposed ISDS mechanism in the Canada-EU Compre-
hensive Economic and Trade Agreement (CETA), the European Commission reported inac-
curately to European Parliamentarians that the Dunsmuir decision of the Supreme Court of 
Canada on judicial review in Canada “does not allow an examination of the merits of an 
administrative act, but only one of process”. This is totally wrong, as I outline in Appendix 1 
of this report and had the evident unfortunate effect of misleading Parliamentarians about the 
adequacy of Canadian courts and law for protecting foreign investors.

ISDS proponents also often point to the North American Free Trade Agreement (NAFTA) 
case of Loewen to claim there is a need for ISDS to protect European investors in the US. 
Yet, they do not report that Loewen was actually lost by the Canadian investor who brought 
the claim due to an exceptionally US-friendly ruling by the NAFTA ISDS tribunal and that, 
after the Loewen decision was issued, a member of the NAFTA tribunal spoke publicly about 
pressure that was brought to bear on him by US Justice Department offi cials at the time of 
his appointment to the tribunal, which encouraged him to ensure that the US did not lose the 
case.2 I elaborate on this example also in Appendix 1.

It is important that ISDS be rejected in the TTIP in the absence of a serious case 
for providing foreign investors with special privileges, procedural or substantive, com-
pared to all other actors in the economy and society. The decision to give a special status 
to any actor, here in practice among the largest companies in the world, demands clear evi-
dence that doing so will deliver a public benefi t to outweigh the disadvantages to other actors 
and the costs to the public.

2  Schneiderman, D. (2010). ‘Judicial Politics and International Investment Arbitration: Seeking an Explanation 
for Confl icting Outcomes’. Northwestern Journal of International and Business Law , Vol. 30. 383, 404-5.
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II. The lack of institutional safeguards of independence and 
fairness in ISDS

The ISDS arbitration process does not satisfy requirements of fair process and of judicial 
independence and impartiality. This is because:

▪ There is a basic lack of procedural fairness for all parties except the foreign investor 
and the responding governmental body (e.g. a national government or the European 
Commission). Simply, ISDS does not afford rights of standing in the process for all 
parties whose rights or interests are affected. Such other parties could include another 
level of government, a domestic investor, a community, or a private individual who 
may have a legal, economic, or reputational interest in the outcome of the adjudi-
cation. Instead, other affected parties will be able only to fi le submissions with the 
tribunal, at the tribunal’s discretion, in quite limited circumstances. In a fair process, 
anyone whose rights or interests were affected signifi cantly should be able to partici-
pate fully by accessing the record of the proceedings, fi ling evidence, making factual 
and legal arguments alongside the other affected parties, and so on. ISDS does not 
allow this, except for the foreign investor.

▪ ISDS uses a for-profi t business of arbitration in which conventional safeguards of 
judicial independence are absent. For example, ISDS does not provide for secure ju-
dicial tenure of its adjudicators; it fails to set salaries that do not depend on whether 
a case goes ahead and how long it takes to resolve; it does not prohibit parallel legal 
work by the arbitrators, thus giving rise to unverifi able confl icts of interest in the 
system; and it does not use an objective method of case assignment. All of this fl ies 
in the face of well-established norms of fair process and checks against confl icts of 
interest.

▪ Unlike other forms of arbitration, ISDS is a uniquely non-reciprocal, involving pri-
vate claims for compensation against the state in its sovereign as opposed to its com-
mercial role. As a result, only one side – foreign investors – can initiate the claims 
that generate the fees for arbitrators and the associated legal industry. This creates an 
impression of inappropriate economic incentives for arbitrators to favor foreign inves-
tors, as prospective claimants, across the system.

▪ An executive offi cial has the power to choose who will decide any particular case, 
after the offi cial is aware who has sued whom and for what reason. Under the Canada-
EU CETA, which is a model for the proposed ISDS procedure in the TTIP, this key 
political power over ISDS cases is given to the Secretary-General of the World Bank’s 
International Center for Settlement of Investment Disputes (ICSID) and, in the case 
of ICSID annulment proceedings, to the President of the World Bank. Both offi cials 
operate in a political orbit that is closer to the US Administration than to any other 
government. With this in mind, the TTIP looks like an effort to re-direct disputes to 
a friendlier forum for some foreign investors and governments.
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▪ There is no judicial supervision of potential legal and factual errors by ISDS arbitra-
tors. If the foreign investor chooses to sue under the ICSID Rules, the lack of judicial 
supervision extends even to jurisdictional errors and gross procedural improprieties 
on the part of arbitrators.

▪ The European Commission’s proposed “roster” of ISDS arbitrators is very weak as 
a means to support judicial independence. Roster members are not judges in the man-
ner of a court. The roster applies only for the presiding and state-appointment mem-
bers of the roster, leaving foreign investors with control or infl uence over half the 
tribunal’s membership in a process where private parties cannot even have standing. 
Executive offi cials will also continue to choose who is appointed from the roster and 
to ICSID annulment panels. Executive offi cials may appoint arbitrators from beyond 
the roster if the states parties do not agree on roster membership. For 20 years, this last 
loophole has prevented the use of a similar roster in NAFTA’s investment chapter. The 
absence of an objective method of case assignment is a serious challenge to judicial 
independence.

▪ Due to the high-level of secrecy in some ISDS cases under existing treaties, confl icts 
of interest in the arbitration process cannot be policed effectively by the parties or 
anyone else. The arbitrators are not barred from side work as lawyers during and after 
their term on the roster. As a result, arbitrators may be incented fi nancially to rule on 
a legal issue in one case in a way that benefi ts paying clients in another. Yet, due to the 
existence of ISDS cases that are completely secret, no one can verify independently 
an arbitrator’s disclosure of situations of potential confl ict of interest due to side work 
as a lawyer.

▪ The European Commission’s ISDS model leaves it to the ISDS arbitrators in any par-
ticular case to weed out frivolous claims by foreign investors. However, those arbitra-
tors stand to earn substantial income in the case if it goes ahead. In some cases, ISDS 
arbitrators have billed for millions in arbitration fees or overseen a complex series of 
rulings that increased litigation costs signifi cantly. Obviously, frivolous claims should 
not be vetted by someone who has a fi nancial stake in the decision to vet. If public 
funds and public policy are at stake, there should be no connection between the profi t 
motive of adjudicators and the outcome of cases they decide.

These fl aws are unacceptable based on basic expectations of fairness and independence in 
adjudication. One need not go further, by inquiring into the evidence of actual systemic bias 
because institutional fl aws alone are suffi cient to undermine the claim that ISDS meets judicial 
standards. The situation is clearly unacceptable for making fi nal decisions about the legal pow-
ers of sovereigns and awarding potentially massive amounts of public funds to private actors.

Even if it were shown that there are serious problems with the quality of the courts 
in a jurisdiction, it is not logical to replace the courts with an arbitration process that 
clearly gives rise to public doubts about the fairness and independence of process. ISDS 
worsens institutional weaknesses of domestic or regional courts by withdrawing institutional 
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safeguards of judicial independence and fair process. ISDS is the only form of international 
adjudication that uses arbitration in this unique context of regulatory disputes between pri-
vate parties and the state. The problems of independence and fairness follow from this ill-
advised decision.

III. The privileging of foreign investors over other actors
ISDS gives foreign investors a range of substantive and procedural benefi ts that are not 

available to domestic investors and citizens. In doing so, it has the effect of reconfi guring 
state decision-making institutions in favor of foreign investors and to the detriment of anyone 
with confl icting interests. This has potentially wide-ranging implications for principles such 
as equal access to justice, regulatory fl exibility, democratic accountability, judicial independ-
ence, market effi ciency, and sanctity of contract.

For example, only foreign investors can bring an ISDS claims to protect their assets, 
broadly defi ned. The actors that typically have the most valuable foreign-owned assets, and 
the deepest pockets to fund litigation, are transnational corporations and individual tycoons. 
Through ISDS, they are given the right to bring international claims against states without 
a requirement to go fi rst to the domestic or regional courts that protect everyone else’s rights, 
regardless of whether those courts are reliable and offer justice.

In international law, only foreign investors have been relieved of this conventional duty 
to exhaust local remedies when bringing a claim against the state. As such, with ISDS, it is 
assumed implicitly that domestic courts and legal systems in all countries systematically fail 
to protect foreign investors adequately. This is obviously incorrect, even if one assumed that 
ISDS offers a fair and independent process to replace courts in a democratic society, which 
it clearly does not. In the TTIP context, foreign investors have extensive protections in North 
American and European courts and these courts are more institutionally independent and 
procedurally fair than ISDS. In this context, a proposal for ISDS appears to be an indirect 
attack on the role of courts generally, where a foreign company objects to something that 
a legislature, government, or court may do.

One might also ask: what if foreign investors themselves do not respect domestic laws 
and the courts in a jurisdiction are inadequate to ensure they do? There are scenarios in which 
a domestic actor, another foreigner, or other investors would suffer greatly because of a for-
eign company’s misconduct. Yet all of these other actors are limited to the supposed ghetto 
of the courts, even if the courts are shown to be corrupt or otherwise unreliable. The scenario 
demonstrates the gross imbalances that are inherent in ISDS.

The right to bring or threaten a parallel ISDS claim, in addition to the right to go 
to a domestic court (or a contractually-agreed forum) can provide major advantages 
to a foreign investor in its relations with the state. For example, foreign investors gain 
a special entitlement to public compensation and added clout in relations with govern-
ments. Indeed, ISDS favors foreign investors in a range of ways in comparison to a judicial 
process that would otherwise resolve disputes about the regulation of foreign investors.
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For example, foreign investors can make factual claims and legal arguments in the ab-
sence of other affected parties. They are given a direct role in deciding the make-up of the 
tribunal. They can seek retrospective compensation for laws and regulations that they op-
pose; in a domestic court, such compensation is typically not the primary remedy in judicial 
review due to concerns about judicial encroachment on public budgets. ISDS arbitrators have 
overwhelmingly allowed foreign investors to challenge general laws, on a broad basis, and 
have almost never adopted deferential approaches used by courts to show respect for elected 
legislatures and expert regulatory bodies. ISDS arbitrators have also intensifi ed conventional 
legal and fi nancial constraints on states by interpreting the standards of foreign investor pro-
tection in investment treaties more broadly than corollary protections in domestic or custom-
ary international law. 

In these respects, ISDS marks an institutional shift toward the economic interests of for-
eign investors and away from the interests of other actors whose representation and participa-
tion is limited to other processes. This privileging of foreign investors is discussed further in 
Appendix 2.

Related to this issue, the European Commission has claimed that ISDS protects the fun-
damental rights of foreign investors. There are two big problems with this claim. First, the 
Commission’s approach to ISDS elevates property rights in relation to the right to regulate 
and other human rights. For example, there is a stark contrast between the Commission’s 
handling of foreign investor protection and the right to regulate in the CETA and the handling 
of property rights and the right to regulate in the European Convention of Human Rights. 
Second, the Commission does not mention, let alone address, the basic contradiction between 
ISDS and human rights. By defi nition, ISDS discriminates in favor of foreign investors and 
against all other actors whose rights may be affected by state decisions. Unlike foreign inves-
tors, other rights-holders are limited to human rights adjudication in domestic and regional 
institutions.

To highlight the privileging of foreign investors, I offer this hypothetical at the extreme 
end of the spectrum of possible mistreatment. In the era of ISDS, if a foreign national is tor-
tured by state offi cials, he or she can bring an international claim against the state – without 
having to resort fi rst to domestic courts – only if he or she owns assets in the state and only 
to the extent that the torture affected his or her role as an asset owner. On the other hand, if 
a foreign investor’s offi cials torture their domestic employees with the collaboration of the 
state, the employees cannot bring an international claim against the company or its offi cers, 
and can bring a claim against the state for failing to protect them only after resorting fi rst to 
domestic remedies. This is an unjustifi ed elevation of the rights of foreign investors. 

IV. The risk to European standards of regulation
ISDS poses signifi cant risks to regulatory fl exibility and democratic accountability. ISDS 

disciplines are unique, as the basis for litigation risk of governments, because they lead to an 
uncapped retrospective order of compensation against the state in its sovereign role. Thus, 
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a legislative or administrative decision-maker may have to evaluate whether going ahead 
with a decision, over the objections of a foreign investor, will lead to uncertain but potentially 
costly liability. Once a law, regulation, or court decision is found to have violated the treaty, 
the state usually has no opportunity to avoid fi nancial liability for the historical decision. This 
can create major challenges for proactive regulation and management of public funds.

In Canada, various governments have responded to ISDS in NAFTA by changing their 
internal decision-making to account for the risk of ISDS lawsuits. Thus, they have adopted 
dedicated means of review and approval to elevate the consideration of foreign investor pro-
tection in internal decision-making. In an ongoing research project I am conducting with 
a colleague, based on confi dential interviews with several dozen offi cials in Canada, inform-
ants were asked if it would affect internal decision-making and possibly preclude a decision 
if the decision was thought to carry a non-negligible risk of potentially billion-dollar liability. 
The paraphrased responses have ranged from “yes it would” to “yes it would, and no one 
would bring forward such a proposal unless it was intended to fail”.

It is also clear that a legislative, executive, or judicial decision in a developed coun-
tries, with mature courts and electoral processes, is open to challenge in ISDS, if ISDS 
available to foreign investors. In early debates about NAFTA, it was said that ISDS would 
serve to protect US and Canadian investors in Mexico. Since then, ISDS has been used by 
US investors under NAFTA about twice as often against Canada as Mexico, and Canada has 
been sued in ISDS more often than any developed country and more often than roughly fi ve 
developing or transition countries (there is always uncertainty in these rankings due to the 
secrecy of some ISDS cases).

Amounts awarded against Canada to date have been signifi cant but manageable, totaling 
about C$170 million. Yet, a wide range of measures in Canada has been attacked by US in-
vestors using ISDS, as elaborated in Appendix 3, and there always remains the prospect that 
a single ISDS case could lead to massive liability in virtually any area of decision-making. 
This may in turn incent regulatory chill, either publicly or behind the scenes, when a foreign 
investor objects to a proposed decision.

An example of regulatory change due to ISDS is the notorious case of Ethyl v Canada. 
In the case, the US manufacturer of a gasoline additive, MMT, used an ISDS lawsuit under 
NAFTA successfully in its opposition to a proposed legislative ban on trade in MMT and 
obtained a settlement from the federal government that included C$19.5 million in compen-
sation. The ban was prompted by automobile industry concerns that MMT interfered with 
new emissions control technologies in cars. MMT was also linked to uncertain health risks, 
causing specialist health researchers and environmental organizations to support a precau-
tionary ban. At the time, MMT was banned or otherwise not used across nearly all the US, 
where it was manufactured.

The Ethyl lawsuit clearly contributed to the federal government’s decision to withdraw 
its ban on MMT, give a public statement that MMT was not a health or environmental threat, 
and pay substantial compensation to Ethyl. Yet, ISDS proponents have claimed that the set-
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tlement, including withdrawal of the ban, was not linked to ISDS. In a 2014 study prepared 
for the Dutch government, for example, it was stated that the Canadian government “only 
agreed to settle the dispute after Canada’s own provinces successfully challenged the legiti-
macy of the law in Canadian court”, that a “dispute settlement panel invalidated the measure 
after fi nding that it exceeded the scope of the government’s authority”, and that “this case 
does not support the notion of regulatory chill because the act of regulation itself was not 
legal”.3 In Appendix 4, I provide a detailed outline of Ethyl to highlight why these claims are 
misleading and how the ISDS lawsuit is linked to Canadians’ exceptional exposure to MMT 
and the associated health and environmental risks during 1998 to 2004.

Incidentally, ISDS proponents have also argued, referencing the Ethyl case and similar 
examples, that any demonstrated regulatory changes due to ISDS were actually positive be-
cause a government’s original decision was misguided. This argument shifts the debate to the 
merits of a decision or a change, and appears to accept that ISDS arbitrators should have the 
fi nal word on the merits of all regulatory decisions that are challenged by a foreign investor 
in ISDS. It does not challenge the point that ISDS alters the structure and incentives of state 
decision-making in favor of foreign investors.

Even if a lawsuit is brought and lost by a foreign investor, or threatened but not initiated, 
the ability to sue in ISDS may be a unique and useful lobbying tool. To illustrate, in Novem-
ber of 2014, the Canadian Council of Chief Executive warned the federal government that it 
would face ISDS lawsuits if it proceeded with rigorous new anti-corruption rules.4 It will be 
very diffi cult if not impossible to assess the impacts of these threats because they relate to 
decision-making and possible negotiations off the public record. Yet, the warnings illustrated 
the bargaining option that ISDS gives to major companies.

Based on the record of ISDS lawsuits against Canada, one can anticipate that a range 
of measures in Europe may be vulnerable to actual or threatened ISDS claims, although it 
is diffi cult to anticipate in what areas the challenges will come. Based on my own research 
in the area and knowledge of ISDS cases to date, I suggest that European decision-makers 
should be alert to the following danger zones. The list is meant to be illustrative, not exhaus-
tive, and does not evaluate the likelihood of a threatened or actual claim for any particular 
decision.

▪ Areas in which standards in Europe are signifi cantly more rigorous than standards in 
North America, such as pollution control, chemicals regulation, and privacy.

▪ Areas in which national or European regulations may create substantial compliance 
costs for foreign companies, such as in competition regulation, tax policy, and fi nan-
cial regulation.

3  Tietje, C. Baetens, F. & Ecorys. (2014). ‘The Impact of Investor-State-Dispute Settlement (ISDS) in the Trans-
atlantic Trade and Investment Partnership’. Study prepared for the Ministry of Foreign Trade and Development 
Cooperation and the Ministry of Foreign Affairs of the Netherlands, Doc No MINBUZA-2014 78850, para 169.

4  McKenna, B. (2014). ‘Ottawa could face lawsuits for strict corruption rules’. Globe and Mail (November 24, 
2014).
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▪ Areas of signifi cant reform of standards, especially where they affect major infra-
structure or utilities and associated services.

▪ Areas in which health or environmental regulations may be tightened over the objec-
tions of industry.

▪ Areas in which the exploitation of natural resources may create confl ict for social and 
environmental reasons.

▪ Areas of economic policy that support disadvantaged regions by favoring local com-
panies or workers.

▪ Areas in which North American companies have objected to proposed standards, such 
as the Canadian federal government’s recent campaign against distinct fuel standards 
for the Oil Sands.

Importantly, one should not over-state the risk of ISDS claims by all foreign investors. 
ISDS is most likely to be used – and credibly threatened – by major companies that have 
deep pockets to fund the litigation. The relatively high cost of ISDS makes it practically 
inaccessible for most companies and, even for large companies, an ISDS lawsuit appears 
usually to be a late step in the lobbying of government. Although the data are not precisely 
on point regarding ISDS access by small or medium companies, it is revealing that, in all size-
able ISDS awards to June 2014, the total amount awarded was distributed roughly as follows:5

Extra-large companies (over $10 billion in annual revenue): 76%
Large companies (over $1 billion):    10%
Medium/ small companies (under 1 billion/ under $100 million): 5%
Individual tycoons (over $100 million in net wealth):  6%
Other natural persons (under $100 million):   4%

Incidentally, the European Commission has claimed that its model of ISDS actually pre-
serves the right to regulate. However, the text of the Canada-EU CETA conveys a fairly clear 
intention to do the precisely opposite.

To preserve the right to regulate, the TTIP and the CETA would need to have a clear 
statement of that right in relation to the state’s obligations to protect foreign investors in the 
investment chapter. Instead, the CETA text contains broad affi rmations of the right to 
regulate in its (weak) chapters on labor and environmental standards, but omits such 
an affi rmation from the investment chapter. As a result, the CETA does not affi rm 
the right to regulate as a counter to the treaty’s wide-ranging foreign investor protec-
tions and, by including the right to regulate in other CETA chapters, the text implies 
that the right was intentionally left out of the investment chapter. This problem is very 
likely to be replicated in the TTIP.

5  These fi gures are based on the author’s analysis of all known investment treaty awards for over US$10 million 
(including pre-award interest) up to June 2014.
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Worse, a rare innovation in the Commission’s ISDS model appears likely to intensify the 
pressure on states to change their decisions in order to avoid ISDS liability. The CETA says 
expressly that an award may be reduced by the arbitrators if the state has removed or amend-
ed the measure that is opposed by the foreign investor. This accentuates the problem that, in 
the face of uncertain but potentially massive liability, a government may change a decision 
where it is threatened with an ISDS claim. In this respect, the Commission’s approach in the 
CETA, and potentially in the TTIP, would intensify the pressure for regulatory chill and the 
corresponding threat to the right to regulate.

V. The TTIP would expand the scope of ISDS massively
Proponents of ISDS refer often to the fi gure of 3,000 existing treaties that provide for 

some form of investor-state arbitration as a reason to support proposals for ISDS in the TTIP 
and CETA. This is a dubious argument.

First, the fi gure of 3,000 treaties is not as large as it seems. To match the legal effect of a glo-
bal multilateral agreement, one would require over 19,000 bilateral treaties. The fi gure is also 
an over-estimate because some of the treaties, several hundred probably, are not in force.

Second, most existing investment treaties do not govern signifi cant investment fl ows and 
appear unlikely ever to lead to ISDS claims. To the spring of 2010, over half of all the known 
ISDS cases were brought under only 17 treaties: NAFTA, the Energy Charter Treaty, and 
15 bilateral investment treaties (BITS) of the US.6

Third, as measured by the amount of FDI fl ows to which it would apply, the TTIP is 
far more signifi cant than all of the existing investment treaties combined. For instance, the 
TTIP will cover approximately 50-60% of all investment fl ows in and out of the US.7 About 
15-20% of those fl ows are covered by existing treaties. Alongside the TTIP, a few other trea-
ties pursued by the European Commission or the US Administration – especially the Trans-
Pacifi c Partnership (TPP), an EU-China investment treaty, and a US-China investment treaty 
– would expand ISDS coverage to over 80% of the investment fl ows.

Thus, it lacks credibility to justify a major new ISDS treaty, especially in the relatively 
untouched domain of investment relations among developed countries, by referring to the 
large number of relatively-inconsequential existing treaties. With the TTIP, the Commission 
and the US would expand ISDS massively.

6  This includes 61 cases under NAFTA, 24 cases under the Energy Charter Treaty, and 44 cases under US BITs 
with Argentina, Zaire, the Czech Republic, Ecuador, Egypt, Estonia, Georgia, Jordan, Kazakhstan, Moldo-
va, Romania, Sri Lanka, Trinidad and Tobago, Turkey, and Ukraine. The data refl ects all 249 known cases 
with a publicly-available award (or, for NAFTA cases, a notice of intent to arbitrate) by cut-offs in the spring 
of 2010.

7  These approximate fi gures were calculated based on existing investment treaty coverage of country-by-country 
inward and outward FDI fl ows for the US in 2012 from data from the Organization for Economic Cooperation 
and Development (OECD), “StatExtracts: FDI fl ows by partner country”, available online: http://stats.oecd.org/
Index.aspx?DataSetCode=FDI_FLOW_PARTNER. The fi gures do not account for possible forum-shopping 
by foreign investors which is diffi cult to measure, and handled in different ways by arbitrators and in existing 
treaties, but may expand existing coverage of ISDS.
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The Commission has also argued that the TTIP is needed to displace less attractive ISDS 
provisions in existing treaties between the US and Eastern or Central European states. This 
assumes that the US is willing to replace those treaties with ISDS in TTIP, rather than leave 
them to exist alongside the TTIP. It also assumes that the Commission’s ISDS model is a sig-
nifi cant improvement on the other treaties. In my view, it is not. While the Commission’s 
model of ISDS has positive elements, ultimately it is a failure. It takes meaningful steps 
to address the lack of openness in ISDS and by putting modest checks on the standards of 
foreign investor protection. In both respects, the Commission has followed the post-2001 ap-
proach of the US. Indeed, the Commission’s ISDS model signals most clearly that the Com-
mission will accept almost the US would request in the negotiation of ISDS in the TTIP.

Yet, neither the Commission’s nor the US model of ISDS addresses any of the fl aws 
discussed in this report and, in some respects, it makes them worse. The ISDS model retains 
the power of for-profi t arbitrators to make uncapped damages awards against the state for its 
legislative, governmental, and judicial conduct. It does not affi rm the state’s right to regulate 
or introduce responsibilities for foreign investors alongside their rights. It does not require 
foreign investors to resort to domestic courts where the courts offer justice and are clearly su-
perior to ISDS. It exacerbates the pressure on states to self-censor in order to avoid fi nancial 
liability. It gives foreign investors an unjustifi ed special status in relation to all other actors 
in the marketplace and in society. It does these things without any serious justifi cation for 
replacing domestic and regional courts with an ISDS process that lacks basic elements of 
judicial independence and procedural fairness, thus tainting all outcomes in ISDS cases.
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Appendix 1
The following are two examples of how ISDS proponents have made inaccurate state-

ments about the role of courts in North America, even in cases that proponents have pin-
pointed as examples of why ISDS is needed in the Canada-EU CETA or the TTIP.

In defending ISDS in the CETA, the European Commission reported inaccurately to Eu-
ropean Parliamentarians on the Canadian administrative law case of Dunsmuir:8

“Dunsmuir v New Brunswick provides that judicial review may be available despite a private 
clause, but that such review would be limited to ‘reasonableness’. 

‘Reasonableness’ does not allow an examination of the merits of an administrative act, but 
only one of process: was it transparent, reasoned, and intelligible. This limited right of action 
is in contrast with the protection afforded to investors in the EU...” 

This description of reasonableness review based on Dunsmuir, as underlined above, was 
completely wrong.

Reasonableness review in Canadian law clearly allows for judicial review of the merits 
of administrative acts, i.e. their substantive outcomes. Indeed, that is the primary purpose of 
reasonableness review, as part of deference doctrine in judicial review in Canada and other 
countries. I am in a good position to know, having taught Dunsmuir as part of a course on 
Canadian administrative law since the case was decided in 2009. I also co-edit a leading 
textbook on Canadian administrative law.9

Briefl y, in Dunsmuir, the Supreme Court of Canada applied a reasonableness standard to 
the review of a labor arbitrator’s decision on the termination of an employee. The Supreme 
Court overturned this decision as unreasonable based on how the arbitrator had characterized 
the applicable legislation, which in turn affected procedural rights of the employee on termi-
nation of his employment. In this respect, Dunsmuir engaged procedural matters, but only 
after the issue on the merits was resolved. There is no question that decisions can be over-
turned on the merits in Canadian law pursuant to reasonableness review. A cursory review of 
any Canadian administrative law text will confi rm this. With respect to procedural aspects of 
administrative acts, judicial review is based primarily on a non-deferential correctness stand-
ard with a much more limited (and somewhat contested) role for deference in the review of 
procedural choices by administrative bodies at a general level.

ISDS proponents have also pointed to the NAFTA case of Loewen v US – which involved 
the questionable treatment of a Canadian funerals company in Mississippi courts – as evi-
dence of a need for ISDS to protect foreign investors in the US. However, they usually do not 

8  The statement was contained in a European Commission document originally posted to this address http://
www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2p013-007123&language=EN. The statement 
appears to have been taken down. The inaccuracies in the statement were fi rst highlighted by the author on 
November 27, 2013 in an online discussion group for specialists in ISDS.

9  For more on Dunsmuir and the role of reasonableness in Canadian judicial review, one could consult a text on 
Canadian administrative law, such as ‘Administrative Law: Cases, Text, and Materials ‘(Emond Montgomery), 
especially Part III.
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report that Loewen was lost by the Canadian investor due to an exceptionally US.-friendly 
ruling by the arbitrators. Critically, the arbitrators decided that NAFTA implicitly required 
the investor to exhaust all available remedies in the US and that the investor failed to do so 
after settling the case instead of pursuing a last-chance appeal to the US Supreme Court.

After Loewen was issued, a member of the NAFTA tribunal – Abner Mikva – gave a pres-
entation at Pace Law School in which he recounted that, after agreeing to serve on the tribu-
nal, he met with US Department of Justice offi cials. “You know, judge,” he was told by the 
offi cials, “if we lose this case we could lose NAFTA.” “Well, if you want to put pressure on 
me,” Mikva replied, “then that does it.”10

Once the inaccuracies conveyed by ISDS proponents are corrected, it becomes clear that 
Dunsmuir and Loewen do not support the use of ISDS to address any real or perceived limi-
tations of the courts in North America and Europe.

10  Note 2 above.
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Appendix 2
A comprehensive outline of the special advantages of ISDS for foreign investors would 

require an extensive and detailed study of how laws and processes of ISDS compares to 
domestic and regional courts in all countries in North America and Europe, which is well 
beyond the scope of this paper. Even so, aspects of the comparison of ISDS to courts reveal 
the relative benefi ts of ISDS for transnational corporations:

▪ They can make their factual claims and legal arguments in the absence of all other 
private parties whose rights and interests are affected by the dispute.

▪ Unlike other affected private parties, they are given a direct and signifi cant role in 
deciding the make-up of the tribunal.

▪ Where the foreign investor and respondent government do not agree on who should 
be the presiding arbitrator, as frequently happens, this person is appointed by World 
Bank offi cials. Primarily, these offi cials operate in a political orbit closer to the US 
Administration than to any other government. 

▪ All ISDS arbitrators lack the safeguards of independence that would otherwise in-
sulate them from fi nancial dependence on claimants, in this asymmetrical context 
of adjudication, and on state or private actors who have infl uence over case-by-case 
arbitrator appointments.

▪ Foreign investors can use ISDS to obtain retrospective public compensation for a law 
or regulation that they oppose. They can also seek non-monetary orders against the 
state in parallel domestic or regional court proceedings dealing with the same law or 
regulation.

▪  In other words, they have the best of both worlds. They can pursue claims both in 
ISDS and in the courts (and, if available, in contractual forums). Notably, in domestic 
courts, money compensation is usually not the primary remedy in judicial review, due 
largely to concerns about potential judicial encroachment on legislative and executive 
control of public budgets.

▪ ISDS awards are more easily enforceable, against commercial assets of the losing 
state or its state companies in countries around the world, than a judgment of a domes-
tic or international court.

The explanation for this last advantage for foreign investors is complicated. The advan-
tage arises because ISDS piggybacks on the streamlined arbitration enforcement processes 
of the New York Convention of 1958 and the ICSID Convention of 1965. These two conven-
tions were originally developed for the resolution of international commercial (including 
contractual investor-state) disputes, not for the general protection of foreign investors from 
the state.

To illustrate the relative ease with which an ISDS award can be enforced, Article 54 of 
the ICSID Convention requires all its states parties to “recognize an [ISDS] award rendered 
pursuant to this Convention as binding and enforce the pecuniary obligations imposed by that 
award within its territories as if it were a fi nal judgment of a court of that State”. This comes 
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without any provision for judicial review of the award in the state or in any other state or at 
the World Bank. Rather, ISDS awards under the ICSID Rules are subject to further review 
only in annulment proceedings, where a second panel of arbitrators, all chosen by the World 
Bank President, exercises limited oversight of the original tribunal. After this, the ICSID 
award becomes fi nal and is subject to enforcement in all states parties to the Convention. No 
domestic or international court decision is enforceable in such a streamlined way. 

There are other examples of the privileging of foreign investors in ISDS. Many become 
apparent only from systematic study of the arbitrators’ decisions. Yet, few specialists in the 
fi eld beyond trade ministries in major governments and the ISDS legal industry (some per-
sonnel go between the two) follow the awards closely. Personally, I doubt that even European 
Commission offi cials have a close grasp on what the arbitrators have decided in the record of 
awards to date, given the Commission’s naïve reliance on textual clarifi cations in the CETA 
that do little to reign in past adventurism in the arbitrators’ interpretation of the treaties.

With this in mind, a systematic study of the arbitrators’ reasoning in their awards – using 
keyword searches of all known cases to Fall 2013 – was conducted to identify any potential 
situations of arbitrator restraint – similar to judicial restraint – in the review of legislatures, 
governments, and courts. The following summarizes the fi ndings.11

▪  ISDS arbitrators overwhelmingly allowed foreign investor lawsuits to go ahead, on 
a broad basis, against general laws and regulatory decisions of states.

▪  They almost never adopted deferential approaches that are often used by domestic 
and international courts to show respect for elected legislatures and expert regulatory 
bodies based on rationales of relative accountability or relative capacity.

▪  They usually avoided any explicit balancing of the foreign investor’s interests against 
those of other actors or the public interest.

▪  They allowed foreign investors, on a widespread basis, to sidestep commitments on 
dispute settlement in a contract, even though the contract related directly to the dis-
pute put before the treaty arbitrators.

▪  They intensifi ed legal and fi nancial constraints on states by interpreting treaty stand-
ards of foreign investor protection more broadly than the meaning of comparable 
standards in domestic or customary international law.

These fi ndings gives a general sense of how the TTIP may provide further benefi ts for 
foreign investors, beyond the terms of the treaty itself, to enhance the position of transna-
tional corporations in their dealings with legislatures, governments, and even courts.

An essential part of the arbitrators’ power to favor foreign investors comes from the 
vagueness of investment treaties in describing foreign investor rights and protections. To 
an extent, this is diffi cult to avoid in any treaty. Yet, the vagueness in investment treaties is 
often wide-ranging and perilous (for the state). Overall, arbitrators have tended not to show 
restraint, as domestic and international courts often do in similar situations of adjudication, 

11  Van Harten, G. (2013). ‘Sovereign Choices and Sovereign Constraints’. (Oxford University Press).
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but instead to expand their role relative to legislatures, governments, and other adjudicative 
forums.

For example, the TTIP would no doubt prohibit expropriation without compensation. 
How far does this extend to situations of general law-making and regulation that reduce 
incidentally the profi tability of a foreign-owned asset, but otherwise leave the asset intact? 
In cases of indirect expropriation, it is not always clear how much compensation should be 
paid and whether it should be reduced due to an investor’s own misconduct, for example, or 
a legitimate public interest of the state. Also, the TTIP would also prohibit domestic investors 
from being treated more favorably than foreign investors. How far does this extend beyond 
cases of intentional discrimination to include effective or implicit discrimination?

Notoriously, the arbitrators have taken investors’ right to “fair and equitable treatment” 
under investment treaties in a range of expansive directions. They have imported new con-
cepts and entitlements for foreign investors to receive a stable regulatory framework, pres-
ervation of the investor’s legitimate expectations, and – as mentioned earlier – one-way 
proportionality duties of the state in its contractual dealings with a foreign investor. These 
concepts are not found in the treaties; they were read in by the arbitrators. Each creates 
potentially serious concerns for governments when seeking to change a policy and manage 
public money.

A foreign investor, like anyone who owns an asset, understandingly does not want to lose 
out from political or regulatory changes. Yet, on what basis should ISDS arbitrators have 
the power to decide the degree to which an investment treaty should constrain responsible 
government, democratic choice, sanctity of contract, and judicial fi nality, for example? The 
arbitrators are not accountable in the manner of a legislature. They are not expert or well-
positioned to balance the interests of different constituencies in the manner of a government. 
They are not independent and fair in the manner of a court. Why should they have the power 
to decide whether a foreign company should be compensated by the state, perhaps for bil-
lions of dollars, because of what a legislature, government, or court has done?
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Appendix 3
In this appendix, I include an outline of some of the decisions by Canadian legislatures, 

governments, or courts that have been challenged by US investors using NAFTA’s ISDS 
mechanism. This is followed by further comments on the debate over regulatory chill due to 
ISDS. 

Examples of challenged laws:
▪  A proposed federal law that would prohibit trade of a gasoline additive (MMT) – 

which interfered with automobile emissions control systems and posed potential 
health risks – as an indirect way to prohibit use of the additive, apparently prompted 
by the limitations of federal environmental laws in Canada (Ethyl v Canada, case set-
tled on terms apparently favorable to the investor).

▪  A provincial law that limited the use of chemical pesticides for cosmetic purposes 
(Dow AgroSciences v Canada, case settled on terms apparently favorable to the 
state).

▪  A provincial law that expropriated assets of a timber company – and provided for 
payment of compensation to be determined by a process of provincial Cabinet subject 
to judicial review (a privative clause in the legislation purporting to preclude judicial 
review has been widely misrepresented by ISDS proponents) – as the climax to a dis-
pute over the expiry of a 100-year timber concession agreement and the company’s 
closure of its last sawmill in the province (AbitibiBowater v Canada, case settled on 
terms apparently favorable to the investor).

▪  A provincial law that put a moratorium on gas fracking in environmentally-sensitive 
areas in and around the Saint Lawrence Estuary and River (Lone Pine Resources 
v Canada, case ongoing).

Examples of challenged executive or administrative acts:
▪  A federal government order prohibiting the export of hazardous PCB wastes to the US 

following Canada’s signature of the Basel Convention, which was to obligate Canada 
to develop domestic capacity for hazardous waste disposal and avoid trans-boundary 
hazardous waste shipments to non-state parties such as the US (SD Myers v Canada, 
case won by the investor).

▪  A provincial government order, following municipal government decisions, that ter-
minated a controversial long-shot proposal to dispose of Toronto’s waste in an aban-
doned northern quarry (Gallo v Canada, case lost by the investor).

▪  Federal administrative and tax supports for Canada Post, specifi cally its courier services, 
not available to private service providers (UPS v Canada, case lost by the investor).

▪  Federal and provincial decisions that implemented a Canada-US Softwood Lumber 
Agreement by imposing export quotes on lumber exporters in Canada (Pope & Talbot 
v Canada, case won by the investor).
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▪  A federal government order and process to phase out an agricultural pesticide (Chem-
tura v Canada, case lost by the investor).

▪  A provincial government decision on the issuance of fi shing licenses for outfi tters 
(Greiner v Quebec, case withdrawn by the investor and apparently settled off the pub-
lic record).

▪  A territorial government decision that limited the availability of caribou hunting li-
censes (Andre v Canada, case withdrawn by the investor and possibly settled off the 
public record). 

▪  Federal government decisions aimed at building a new bridge to relieve congestion 
at a major Canada-US border crossing (Detroit International Bridge v Canada, case 
ongoing).

▪  Decisions on the implementation of environmental legislation that provided subsi-
dized pricing for solar and wind power (Mesa Power v Canada and Windstream En-
ergy v Canada, both cases ongoing).

Examples of challenges involving courts or tribunals:
▪  Federal-provincial board decisions that tightened requirements for oil companies to 

spend a share of the proceeds of offshore oil exploitation on in-province research and 
development activities, which had been upheld in the domestic courts (Mobil Invest-
ments and Murphy Oil v Canada, case won by the investor and ongoing on the issue 
of compensation).

▪  Provincial government decisions that precluded a controversial proposed quarry that 
was under consideration in various provincial processes including judicial review pro-
ceedings (St Marys v Canada, case settled on terms apparently favorable to the inves-
tor).

▪  Federal-provincial environmental assessment process that recommended non-approv-
al of a proposed quarry expansion in an environmentally-sensitive area (Clayton/ Bil-
con v Canada, case ongoing).

▪  Federal court decisions that adopted an approach to patent law that limited the inves-
tor’s eligibility for patents (Eli Lilly v Canada, case ongoing). 

The point of this outline is not to enter into an involved discussion of whether and why 
each challenge was successful and what this meant, good or ill. Rather, the point is to high-
light the general range and types of measures that have been challenged by US companies 
under NAFTA. Based on this record, one can anticipate that a wide range of measures would 
be vulnerable to actual or threatened ISDS lawsuits in Europe under TTIP.

As an aside, six NAFTA cases against Canada are known to have been lost by Canada, 
based simply on the measure of whether compensation was paid to the US investor, and six 
NAFTA cases have not been lost following a fi nal arbitration of the claim. About 15 appar-
ently minor cases were withdrawn or possibly settled off the public record and nine cases are 
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ongoing. Canada has faced a total of 35 NAFTA cases and paid out approximately $160 million 
in total compensation, with a decision on the amount of compensation owed in Mobil Invest-
ments and Murphy Oil v Canada awarded apparently pending.

At a general level, ISDS cases against all countries to the spring of 2010 were found to 
have involved challenges to legislative measures in approximately 37% of cases and execu-
tive measures in 98% of cases (many cases overlap). Approximately 44% of cases involved 
a judicial decision and 62% involved a contract, likely with its own dispute settlement pro-
visions. On this, ISDS arbitrators have overwhelmingly not shown restraint in the face of 
a contractually-agreed adjudicative forum and have preferred to allow a parallel ISDS treaty 
claim to proceed. Finally, 50% of cases were estimated to have involved general laws, regula-
tions, or other decisions that affected a wide range of actors beyond the foreign investor or 
a small group of foreign investors.

I turn next to the debate over regulatory chill. There are longstanding questions about the 
incidence and likelihood of regulatory change due to ISDS. Those who make the regulatory 
chill claim point to examples in which government decisions have been changed or compen-
sation paid under the shadow of an actual or threatened ISDS claim. Opponents of the claim 
– often ISDS lawyers or arbitrators, it must be said – tend to deny that such changes were 
caused by ISDS or, in any event, say that the changes were positive.

It is diffi cult to research and give reliable answers for these questions because they raise 
issues about the planning and intentions of offi cials and institutions with respect to decisions 
taken largely off the public record. Reliable information on such issues ultimately requires 
thorough and independent investigation by an entity with proper resourcing and with state-
authorized powers to compel document production and relevant testimony.

However, based on my ongoing work in an interview-based project to test expectations 
of regulatory chill in Canada – including about 45 interviews so far – and my knowledge of 
other ongoing studies, I would summarize the situation tentatively as follows, focusing on 
Canada’s experience with ISDS under NAFTA.

a. There is evidence in multiple jurisdictions that governments have changed their in-
ternal processes and staffi ng to account for risks arising from ISDS. That is, they 
have adopted dedicated means of review and approval which elevate the considera-
tion of foreign investor interests and protections in internal decision-making. This is 
especially clear at the federal government level but also in provincial governments, 
especially after a ministry or agency has been exposed to an actual or threatened ISDS 
claim.

b. ISDS disciplines clearly have contributed signifi cantly to governments changing their 
decisions in some cases, in Canada and other countries. Well-documented examples are 
not widespread, presumably partly because it is diffi cult to get reliable public informa-
tion on internal government decision-making. Based on information from confi dential 
informants with direct knowledge of the decisions, I am aware of cases of regulatory 
change linked directly to ISDS that are apparently not a matter of public record.
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c. There does not appear to be widespread and detailed knowledge of ISDS, including 
under NAFTA, among government offi cials in Canada. In some instances, there is 
a stark lack of detailed knowledge even when one may reasonably expect it to be 
present. For example, one offi cial in a provincial ministry thought that ISDS dis-
ciplines prohibited only discrimination against US investors, even after having had 
non-legal involvement in the government’s response to an ISDS claim. On this basis, 
expectations of well-informed implementation of ISDS disciplines and self-censoring 
in government, whether for positive or for negative reasons, seem unrealistic.

d. Government decision-makers clearly face a learning curve on ISDS risks that appears 
gradual, albeit subject to sudden shocks. In particular, a government agency appears 
more likely to consider ISDS disciplines in internal decision-making if it has been the 
subject of an ISDS claim. To illustrate, one provincial ministry in Canada now has 
a specialized lawyer to review future decisions for compliance with ISDS disciplines 
since it was targeted by an ISDS lawsuit under NAFTA.

e. Due to the vagueness of the treaties and the remedial power of the arbitration mecha-
nism, discretionary legal advice on ISDS disciplines can have signifi cant pull on other 
government decision-makers and elevate the role of foreign investor protection relative 
to other goals and values. However, it does not always trump other concerns, especially 
if a regulatory proposal is supported by confi dent legal advice and high-level political 
support. For example, in some cases, a government’s political commitments to health 
protection clearly took precedence over the legal and fi nancial risks of ISDS.

f. ISDS disciplines are uniquely powerful because they lead to uncapped retrospective 
orders of monetary compensation against the state. Thus, a legislative or administra-
tive decision-maker may have to evaluate whether to go ahead with a decision, despite 
objections by a foreign investor, in a context of uncertain but potentially very costly 
liability. This is due to the vagueness of the treaty standards and history of confl icting 
ISDS decisions on key issues, even under a single treaty like NAFTA. The unique 
challenge is that, after a law, regulation, or court decision is found to have violated the 
treaty, the state typically has no opportunity to avoid fi nancial liability for the histori-
cal decision. This can create major challenges for responsive regulation and manage-
ment of public funds.

g. When government offi cials were asked whether they thought it would affect inter-
nal decision-making, and possibly preclude a proposed decision, if the decision was 
thought to carry a non-negligible risk of potentially billion-dollar liability in ISDS, the 
paraphrased responses ranged basically from “yes it would” to “yes it would, and no 
one would bring forward such a proposal unless it was intended to fail”.

h. Those who deny the existence of regulatory chill due to ISDS have tended to exagger-
ate the role played by other potential triggers of regulatory changes that are linked to 
ISDS, such as the portrayal of the settlement in Ethyl v Canada, as being the product 
of domestic tribunal decision. In fact, it is quite clear that the ISDS lawsuit under 
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NAFTA played an important and probably the leading role for the Ethyl settlement, 
alongside a non-binding domestic tribunal decision.

i. ISDS proponents may underplay the signifi cance of a delay in a proposed decision, 
such as delays by governments in introducing anti-tobacco regulations pending reso-
lution of the Philip Morris v Australia ISDS case.

j. ISDS proponents have argued that regulatory changes clearly linked to ISDS were 
positive because the original decision was misguided. This argument shifts the debate 
to the merits of a decision and change and appears to accept that ISDS arbitrators 
should have the fi nal word on the merits of any regulatory decision that is challenged 
by a foreign investor in ISDS.

k. ISDS is still expanding in new ways, making it even more diffi cult to anticipate how 
the system will be used in future. Foreign investors and ISDS lawyers are using ISDS 
in innovative ways, such as by suing Canada for federal court decisions on patent 
law. The arbitrators are also introducing new versions of ISDS disciplines – such 
as requirements for states to exercise proportionality in its contractual dealings with 
a foreign investor, even after the investor breached the relevant contract, as part of 
“fair and equitable treatment” – and have issued progressively larger awards, now 
running to billions of dollars.

These points may assist in gauging the risk of ISDS claims by US companies under 
the TTIP.

Overall, and based on a range of research on ISDS, I suggest that European decision-
makers should be alert to the following areas potential danger zones for lobbying pressure 
and fi nancial liability associated with ISDS. As noted earlier, the decisions that are open to 
challenge may be legislative, executive, or judicial although they usually involve some de-
gree of implementation by executive actors and are clearly not limited to decisions that target 
a foreign investor. The list is meant to be illustrative not exhaustive and it does not seek to 
evaluate the likelihood of a threatened or actual ISDS claim for any particular decision.

▪ Areas in which standards in Europe appear to be signifi cantly more rigorous than or 
otherwise different from standards in North America, such as in pollution control, 
chemicals regulation, and privacy protection.

▪ Areas in which national or European regulations may lead to substantial compliance 
costs for major companies, such as in competition, tax, and the fi nancial sector.

▪ Areas of signifi cant reform of national or regional standards, especially where they 
affect major infrastructure or utilities and the associated services.

▪ Areas in which health or environmental regulations may be tightened over the objec-
tions of industry.

▪ Areas in which confl icts over resource exploitation may arise for environmental or 
social reasons.

▪ Areas of economic policy that support disadvantaged groups or regions by favoring 
local companies or workers.
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▪ Areas in which North American companies have objected to standards in Europe, 
such as the Canadian federal government’s campaign against proposed fuel standards 
affecting the Oil Sands.
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Appendix 4
An example of regulatory change due to ISDS is Ethyl v Canada. This case from the 

late 1990s was one of the fi rst foreign investor lawsuits under any investment treaty. It was 
brought against Canada under NAFTA by the US-based Ethyl Corporation, which manu-
factured a gasoline additive called MMT. In the 1990s, the Liberal federal government in 
Canada proposed to ban MMT in response to concerns from the automobile industry that 
MMT interfered with new auto pollution control technologies and in response to uncertain 
health risks associated with inhaling MMT in gasoline fumes.

At the time, MMT was banned or not used across nearly all the US due to health and environ-
mental concerns. Since the 1980s, Ethyl had lobbied the US Environmental Protection Agency 
and other authorities to approve MMT in the US In contrast, the federal government in Canada 
had approved the use of MMT in the 1980s, as a substitute for lead in gasoline, on the basis that 
there was insuffi cient evidence of health risks. In the 1990s, Ethyl mounted a public relations 
campaign against the federal government’s proposal at the time to restrict the use of MMT.

Years before, Ethyl had lobbied against restrictions on leaded additives in gasoline, which 
Ethyl also manufactured, but ultimately failed. In its campaign against a ban on MMT, Ethyl 
and its supporters could access both NAFTA and a new internal trade deal in Canada called the 
Agreement on Internal Trade. These agreements gave new tools to corporate and government 
supporters of MMT that were not available at the time of the banning of lead in gasoline.

In the campaign against banning MMT, Ethyl was joined by oil refi neries that opposed 
the proposed ban because it would increase their refi ning costs. The oil refi neries lobbied 
provincial politicians, some of whom joined the fi ght against the ban. On the other hand, 
the automobile industry and various commentators – including specialist researchers of the 
potential impacts of MMT on human health – supported the ban.

Ethyl invoked the little-known ISDS mechanism in NAFTA to challenge the federal gov-
ernment’s proposed MMT ban. The tribunal allowed Ethyl’s claim to go ahead, in a decision 
that apparently surprised government offi cials. Meanwhile, three provincial governments, 
led by oil-rich Alberta, brought a claim against the federal government under the Agreement 
on Internal Trade (AIT), which is largely modeled on NAFTA but applies to internal trade 
instead of international trade. Ethyl was not a party to the AIT dispute.

Before the NAFTA lawsuit was resolved, a majority of the AIT panel recommended that the 
federal government not proceed with aspects of the proposed MMT ban. In particular, the AIT 
tribunal’s majority objected to how the federal government had pursued the ban: by limiting 
inter-provincial trade in MMT instead of trying to ban it under federal environmental laws.

Incidentally, the decision appeared to highlight gaps in federal environmental regulations 
in circumstances where a product’s health or environmental risks were uncertain. One of the 
three AIT panel members would have dismissed Alberta’s complaint, saying in dissent:12 

12  Agreement on Internal Trade. Report of the Article 1704 Panel Concerning the Dispute Between Alberta and 
Canada Regarding the Manganese-Based Fuel Additives Act (June 12, 1998).
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The [federal government] has been faced with a genuine dilemma. It has re-
ceived the clearest of indications from the car manufacturers that further use 
of MMT is incompatible with the most up to date pollution control equipment. 
At the same time, the [federal government] has entered into a series of agree-
ments, both nationally and internationally, to control fuel emissions.

The evidence before US clearly showed that the Respondent spent a great deal 
of time and effort attempting to get a consensus between the fuel industry 
and the car manufacturers. This effort was not rewarded with success, and the 
Respondent felt that in these circumstances it had no serious alternative but to 
introduce legislation. 

The path of a simple ban on the substance MMT was not possible, because on 
the evidence MMT, while noxious in large amounts, did not appear to be dan-
gerous in small quantities. The environmental effects of MMT are cumulative 
and indirect, in that it appears to affect the operations of fuel control equipment 
in the latest model vehicles. 

…. There is no doubt that the legislation is by itself an impairment of internal 
trade. However, it is equally clear to me that the legislation satisfi es the test set 
out in article 404 [of the AIT]. The purpose and effect of the legislation will be 
to get rid of MMT as a substance in gasoline. No other substances are so named 
or restricted, and therefore I would fi nd that there has been “no undue impair-
ment of access of goods”, and I would also fi nd that the measure is “not more 
trade restrictive than necessary to achieve the legitimate objective”. 

I would also disagree with my colleagues that insofar as the process followed 
has been less than perfect, the entire blame for this should be placed at the door 
of the [federal government]. This legislation was before the Parliament of Can-
ada for over a year, and there was ample opportunity for other governments to 
put forward alternative measures. I note that the so-called “two pump solution” 
was rejected by the petroleum industry itself. We have no basis upon which to 
fi nd that the differences between the parties would have been resolved if this 
issue had been discussed further. 

In short, the Respondent took action that it concluded was necessary for air 
quality and the improvement of the environment. The purpose of the Agree-
ment on Internal Trade was not to dilute the ability of responsible governments 
to improve the environment of Canadians, provided these measures meet the 
tests set out in the Agreement. I would therefore have dismissed the applica-
tion. 
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Having lost the AIT case brought by provincial governments, the federal government an-
nounced that it was pulling the proposed ban on MMT.

It also provided a public statement that MMT did not pose a health or environmental 
risk and paid Ethyl Corporation approximately C$19.5 million in compensation for harm 
to its reputation. This amount was larger than the budget (C$16.9 million) for Environment 
Canada’s enforcement and compliance programs at the time.

I have outlined this case at length because, like similar examples, proponents of ISDS 
have argued that the Ethyl settlement is not really an example of regulatory change due to 
ISDS. In particular, they have claimed that the settlement was caused by Alberta’s AIT case, 
not Ethyl’s ISDS lawsuit. This is typical of explanations offered by ISDS proponents in the 
face of clear evidence of regulatory change due to ISDS.

For example, in a study on ISDS, prepared for the Dutch Government and submitted to 
the Dutch Parliament, it was stated (emphasis added):13

On the surface, the Ethyl dispute appears to be a case-in-point for regulatory 
chill. The Canadian government attempted to ban what it viewed as a danger-
ous chemical only to face a 200 million dollar suit from Ethyl, a large US 
chemical corporation. According to some, the Canadian government’s settle-
ment with Ethyl demonstrated the government caving to corporate interests 
and set a dangerous precedent for future environmental regulation. The reason 
for the settlement, however, actually cuts against the regulatory chill argument. 
The Canadian government only agreed to settle the dispute after Canada’s own 
provinces successfully challenged the legitimacy of the law in Canadian court. 
The dispute settlement panel invalidated the measure after fi nding that it ex-
ceeded the scope of the government’s authority. Thus, this case does not sup-
port the notion of regulatory chill because the act of regulation itself was not 
legal. Ethyl’s arbitration claims cannot accurately be described as threatening 
policy space because the government was not allowed to regulate the policy 
space as it did.

This summary has four key inaccuracies:
1. it attributes the federal government’s decision to settle to the AIT panel’s decision 

alone,
2. it claims that the AIT decision emanated from a Canadian court rather than an AIT 

panel,
3. it suggests that the AIT panel issued a binding legal determination when its decision 

was only a recommendation,
4. it confuses the issue of inter-provincial trade under the AIT with the issue of interna-

tional trade under NAFTA, which was not the subject of the AIT decision. 

13  Note 3 above.
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It is more credible to say that the Ethyl settlement, given its terms and timing, was linked 
to both NAFTA and the AIT. The federal government’s public statement and payment of 
compensation to Ethyl Corporation were much more clearly linked to the NAFTA lawsuit, 
since Ethyl was not a party to the AIT case. Even the withdrawal of the MMT ban is hard to 
attribute only to the AIT because the AIT panel could only make a non-binding recommenda-
tion and did not issue any recommendation on international trade of MMT. 

More broadly, it is revealing that Ethyl had previously failed to keep lead in gasoline, 
despite uncertain scientifi c evidence about its consequences for human health and the envi-
ronment, but Ethyl later succeeded in its opposition to the ban on MMT. A key difference 
was the existence of a right to use ISDS under NAFTA, supported by the AIT (which itself 
is largely an offspring of NAFTA). It may be said that both treaties prompted an elevation of 
trade values over health and environmental concerns.

In Canada, MMT was eventually phased out in 2004. On the other hand, MMT was never 
used widely in the US; other additives replaced lead in gasoline. Thus, one can say reason-
ably that, for about six years (1998-2004), NAFTA contributed signifi cantly to Canadians’ 
exposure to MMT and associated health and environmental impacts, including indirect air 
pollution from automobile emissions. These are unstudied costs connected directly to, if not 
caused solely by, the availability of ISDS under NAFTA.

Finally, the debate over the Ethyl case reveals how ISDS proponents – including busi-
ness commentators and members of the arbitration industry – have bent backwards to defl ect 
criticism of NAFTA and ISDS. In this respect, the case indicates the general strategy of ISDS 
proponents:

1. demand rigorous evidence for other side’s claims that ISDS cause regulatory chill, 
2. assume that another potential factor, besides ISDS, must have caused a government to 

change a decision potentially linked to ISDS, and
3. argue that any change to a government decision was in any event a good idea.
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TTIP: Bad policy built on 
dubious assumptions

Jeronim Capaldo, Tufts University

I. Introduction
TTIP negotiations have been accompanied by a series of econometric studies projecting 

net economic gains for the countries involved. But the gains projected by three of the four 
main studies are trivial—a one-time gain of half of one percent of GDP over 13 years. Fur-
thermore those studies project a gradual substitution of intra-EU trade with Trans-Atlantic 
trade.

The trouble with all of these studies is that they are based on several unrealistic assump-
tions. Using general equilibrium models of the economy, the studies assume that jobs and 
businesses displaced by trade will quickly be replaced by other, higher-valued activities. 
This is a debatable assumption even when economies are performing well, and is extremely 
implausible in the context of depressed growth. By substituting more realistic assumptions, 
our own work fi nds that TTIP is in fact likely to lead to a slight reduction to employment, 
labor incomes, and output. 

Using the United Nations Global Policy Model we simulated the impact of TTIP on 
the global economy in a context of protracted austerity and low growth, especially in the 
EU and US. We fi nd that in the EU TTIP would likely lead to net losses of GDP, personal 
incomes and employment. In particular, we project that labor incomes will decrease by 
between €165 and €5,000 per worker depending on the country. We also project a loss 
of approximately 600,000 jobs, a continuing downward trend of the labor share of GDP 
and, depending on policy responses, potentially destabilizing dynamics in asset prices.
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Thus, seeking a higher trade volume in the current context of economic stagnation and 
austerity is not a sustainable growth strategy for the EU. A new trade agreement might be 
successful in increasing the volume of EU-US trade but the balance of exports and imports 
is likely to the decrease for the EU. Our results suggest that any viable strategy to rekindle 
economic growth in Europe would have to build aggregate demand and specifi cally support 
labor incomes. Nothing in TTIP would achieve this.

II. Existing Assessments of TTIP
Most assessments of TTIP predict gains in terms of trade and GDP for both the EU and 

US. Some also predict gains for non-TTIP countries, suggesting that the agreement would 
create only winners in the global economy. Unfortunately, as Raza and colleagues (2014) 
have shown, these desirable results rely on unrealistic assumptions and on calculation meth-
ods that have proven inadequate to assess the effects of previous free-trade reforms. Further-
more, several of these studies share the same economic model and database, which makes the 
convergence of their results unsurprising. Projections obtained from the same data and the 
same calculations clearly cannot count as different voices in the debate over TTIP’s effects.

A. Methodological problems
Quantitative arguments in favor of TTIP come mostly from four widely cited economet-

ric studies: Ecorys (2009), CEPR (2013), Centre d’Etudes Prospectives et d’Informations 
Internationales(CEPII) (2013) and Bertelsmann Stiftung (2013).1 The CEPR study has been 
particularly infl uential: the European Commission has relied on it as the main analysis of the 
economic effects of TTIP2 going as far as presenting some of its fi ndings as facts.3

Methodologically, the four studies are strikingly similar. While all use World Bank-style 
Computable General Equilibrium (CGE) models, the fi rst two studies also use exactly the 
same model.4 All but Bertelsmann use a version of the same database.5

The limitations of CGE models for assessing trade reforms emerged already in the 1980s 
and 1990s.6 As trade is liberalized by removing tariffs and other trade costs, all economic 
sectors become exposed to stronger international competition. The net effect on the economy 
depends on how much each sector will expand or contract, in a complex process that involves 
inter-sectoral linkages but also income distribution. Projecting this process into the future in-

1  For simplicity, in the remainder of the paper all references to these studies are indicated as Ecorys, CEPR, CEPII 
and Bertelsmann respectively.

2  CEPR fi gures prominently on the EC’s webpage on TTIP (ec.europa.eu/trade/policy/in-focus/ttip/about-ttip, 
consulted on October 13, 2014). The EC also published a guide to the study’s results (EC, 2013).

3  See EC (2014), p. 2.
4  For a history of GTAP, see https://www.gtap.agecon.purdue.edu/about/history.asp
5  For an explanation of World Bank CGEs in historical perspective, see Taylor (2011).
6  See Taylor and Von Arnim (2006), Ackermann and Gallagher (2004, 2008), Stanford (2003), Stiglitz and Charl-

ton (2004), Gunter et al. (2005). 
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evitably requires assumptions on economic adjustment and the way policymakers will react. 
Typically CGE models assume: 1) that the more competitive sectors of the economy will ab-
sorb all the resources, including labor, released by the shrinking sectors – a corollary to this is 
that resources lack sector-specifi c features that prevent them from being utilized elsewhere; 
2) that the competitive sectors will expand enough to use all the resources. In other words, 
these models assume that the economy operates or tends to operate with “full employment” 
of all resources. Under these assumptions, for example, an assembly-line employee of an 
automobile factory can be profi tably employed, say, in a software company as long as her 
salary is low enough. Supposedly, this process is driven by speedy price changes that allow 
an appropriate decrease of labor costs and, consequently, the necessary expansion of the 
competitive sectors. In practice, however, this full employment adjustment mechanism has 
rarely operated. In many cases, less competitive sectors have contracted quickly while more 
competitive ones have expanded slowly or insuffi ciently, leaving large numbers of workers 
unemployed.7 

The distribution of gains and losses is rarely uniform within economies. If workers in 
competitive sectors benefi t from higher salaries, while those in shrinking sectors loose, the 
economy as a whole may well be worse off. This is because in some countries domestic 
demand is mostly supported by the incomes earned in traditional occupations. In practice, 
aside from their high social costs, these transitions have sometimes led to a drop of domestic 
demand that general equilibrium-based calculations have overlooked. Thus, the full employ-
ment assumption seems to miss critical features of the economic adjustment process. A more 
sensible assumption is needed.

Moreover, CGEs typically rely on misleading assumptions on the pattern of international 
trade, imposing a fi xed structure on countries’ market shares (in their export markets),8 and 
often on a static analysis that does not explain how economies reach a new equilibrium. 

Finally, projections depend on the specifi c strategy chosen to simulate a “TTIP future”. 
Ecorys assumes that so-called “non-tariff barriers” impose a given cost in terms of trade and 
that TTIP can remove up to one half of them. CEPR and CEPII borrow this approach, but 
assume a lower share.9 However, some of these barriers are primarily introduced to serve 
important social purposes. For example, a ban on genetically modifi ed foods prevents their 
imports in the interest of public health. Even if, from the standpoint of trade, all regulations 
are barriers, removing them may be diffi cult, undesirable, and could impose costs not cap-
tured by the models.

7  See Polaski (2006) and references therein.
8  See the analysis of Armington elasticities (i.e. how trade volume patterns respond to price changes) in Taylor 

and von Arnim (2006) and Ackerman and Gallagher (2008).
9  Bertelsmann uses a different strategy resorting to a gravity model (i.e. how the size difference and economic 

distance between countries affects bilateral trade fl ows) to estimate the trade effect of TTIP.
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B. Empirical results
All four assessments discussed above simulate multiple scenarios based on alternative 

assumptions on the share of removable barriers. In all cases, cuts of at least 25% of non-
tariff barriers are required to generate visible gains. Projections are calculated until 2025 or 
20127 depending on the study and results refer to the end of the simulation period. They are 
examined in this section.

Assumed trade effects
All assessments project large increases in bilateral US and EU exports. In the CEPR and 

CEPII models, US bilateral exports increase by 36.6% and 52% respectively in the long 
term,10 compared to 28% and 48% for the EU. According to CEPR, the net increase in total 
exports will be eight percent in the US and 5.9% in the EU (See Table A.1). However, in all 
cases, these increases in trans-Atlantic trade are achieved at the expense of intra-EU trade. 
Implicitly, this means that imports from the US and imports from non-TTIP countries through 
the US will replace a large portion of current trade among EU countries.

If these projections were true, higher trans-Atlantic interdependence would heighten the 
EU’s exposure to fl uctuations in the US import demand. This is an under-examined conse-
quence of certain patterns of trade liberalization. Even if higher exports were to bring higher 
demand and economic activity (a link that doesn’t always work in practice, as discussed), 
more reliance on trans-Atlantic exports would also make the EU vulnerable to macroeco-
nomic conditions in the US. If Europe could effectively implement countercyclical policies, 
this greater interdependence would not necessarily be a problem. But its current institutional 
structure lacks a central fi scal authority while in practice preventing national governments, 
through the Maastricht treaty, from implementing any fi scal expansion.11 This constellation 
of factors indicates that TTIP might usher in a period of higher instability in Europe.12

The remaining two studies raise similar concerns. In Bertelsmann, aggregate fi gures for 
bilateral export increase and net increase are not readily available but results exhibit the same 
pattern as in other studies. While bilateral exports are predicted to increase by more than 60% 
for the EU and more than 80% for the US, intra-EU exports are expected to decrease between 
25% and 41%. This implication raises the same concerns about vulnerability to US economic 
shocks as the other studies.

Finally, as noted above, the rest of the world does not stand still when two economies 
integrate. Applying Bertelsmann’s percentages to recorded trade data with EU exports to the 
world as a whole, Raza et al. (2014) calculate that the overall impact of TTIP on EU global 
exports, including those to non-TTIP countries, would be negative. Furthermore, Felbermayr 

10  In all cases, the “long term” simulation period covers up to 2025. In the remainder of this paper, “long term” 
indicates 2014-2025, unless otherwise indicated.

11  Cameron (2012) argues that, even though EU Member States favored a strong fi scal response to the crisis, they 
were unable to implement one because of coordination diffi culties in the EU.

12  On fi nancial contagion within Europe and between US and EU, see Baele (2005).
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and Larch (2013) fi nd that TTIP will have a negative effect on non-TTIP countries’ exports, 
in a pattern observed after other trade agreements.13 In other words, both exports and imports 
of non-TTIP countries are projected to decrease, with uncertain or negative net effects. CEPR 
and CEPII do not fi nd negative effects on non-TTIP countries assuming ad hoc effects (spill-
overs) that allow exports in the rest of the world to grow.

GDP and personal incomes
Given small net effects on exports, three of the four assessments predict negligible in-

creases in TTIP countries’ GDP (Table A.2). In Ecorys, CEPR and CEPII, GDP increases of 
0.5% in both the EU and US. This means that, at the end of the simulation period in 2027, 
GDP would be 0.5% higher in a TTIP scenario than the baseline, non-TTIP scenario, imply-
ing negligible effects on annual GDP growth rates. This is a defi ning aspect of the results: 
Ecorys, CEPR and CEPII point to a one-time increase in the level of GDP, not to an increase 
in the growth rate of GDP. Furthermore, this one-time increase is small and projected to occur 
only over the course of 13 years. Bertelsmann reports higher fi gures (5.3% for the EU and 
13.9% for the US), but provides little detail on the methodology used. 

Despite the small projected increases in GDP, some studies suggest that TTIP might lead 
to large increases in personal incomes in the long term. In oft-cited examples, Ecorys esti-
mates that the average EU household would gain €12,300 over the working life of household 
members, while CEPR estimates that the same household would earn €545 more every year. 
However, as noted above, these estimates are misleading since the studies provide no indica-
tion of the distribution of income gains: they are simply averages. With EU wages falling 
as a share of GDP since the mid-1990s,14 it is far from certain that any aggregate gains will 
translate into income increases for households living on wages (as opposed to capital).

Employment
While CEPII does not discuss employment effects, CEPR and Ecorys (2013) assume 

a fi xed supply of labor. This amounts to excluding by assumption any consequences of TTIP 
on employment – wages are assumed to fall or rise enough to ensure that all workers remain 
employed regardless of the level of economic activity. 

On the other hand, Bertelsmann predicts that TTIP will lead to the creation, in the long 
term, of approximately one million jobs in the US and 1.3 million jobs in the EU. However, 
these positive fi gures are strongly dependent on the period chosen in the estimation. The 
authors use data up until 2010 and estimate that economies where labor and labor income 
are more protected (for example by higher unemployment benefi ts) suffer from higher un-
employment, concluding that any cost reductions introduced by TTIP would lead to positive 
employment effects in those countries. When more recent data is taken into account, this 

13  See, for example, Romalis (2007).
14  See, for example, Estrada & Valdeolivas (2012).
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Conclusion does not hold since all countries – not just those with stronger labor protection – 
appear to have experienced higher and persistent unemployment.

III. An Alternative Assessment with the United Nations Global 
Policy Model

To obtain a more realistic TTIP scenario, we need to move beyond general equilibrium 
models. A reliable alternative is provided by the United Nations Global Policy Model (GPM), 
which informs infl uential publications such as the U.N. Trade and Development Report.15 
The GPM is a demand-driven, global econometric model that relies on a dataset of consistent 
macroeconomic data for every country. Two features make the GPM particularly useful in 
the analysis of a large trade agreement.

First, the model assumes a more realistic mechanism of macroeconomic adjustment. All 
models used to make projections necessarily include assumptions on the way economies will 
adjust to a policy change – in this case the introduction of TTIP. The most important differ-
ence between the GPM and the CGE models described Section 2 is that, in the GPM, the 
full-employment assumption is replaced by the principle of “effective demand.” This means 
that the level of economic activity is driven by aggregate demand rather than assumed pro-
ductive effi ciency. Consequently, a cost-cutting trade reform may have adverse effects on the 
economy if the “costs” it cuts are the labor incomes that support aggregate demand. Unlike 
in many CGE models, changes in income distribution affect the level of economic activity. 
The absence of this mechanism in commonly used models has often led to major errors in 
assessing the impact of trade reforms.16 

Second, the GPM provides an explicit analysis of the macroeconomic workings of every 
world region. This, in turn, has two important benefi ts. It means that the model can provide 
well-founded projections of the economic interactions among all regions, rather than just as-
suming that a given proportion of a country’s income will be spent on imports from other coun-
tries. It also means that the GPM allows US to assess whether a given policy strategy is globally 
sustainable. For example, the GPM shows that, when sought by every country, a strategy of 
export-driven growth may lead to adverse consequences such as net loss of trade.

A third valuable feature of the GPM is its estimation of employment. Using International 
Labor Organization data, the GPM specifi es how a given change in GDP growth affects em-
ployment growth, and vice versa. A critical advantage of the specifi cation used is that these 
growth- employment relationships (known as “Okun’s law”) are not constant over time. In 
this way, the GPM recognizes that different factors might affect the relationship between 
output and employment at different moments in history. Thus, the model is able to account 
for recent puzzles such as “jobless growth.”

15  See Cripps & Izurieta (2014) for further documentation on the model. For the latest example of UN policy 
simulations see UNCTAD (2014).

16  Ocampo et al. (2009).
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Given the large amount of data the GPM must process, countries that are not the focus of 
the analysis are aggregated into blocs. In this process, potentially valuable country-specifi c 
insights are sacrifi ced in the interest of keeping complexity to a minimum. With this limita-
tion, the GPM offers “big picture” insight into several important adjustment mechanisms that 
are often overlooked by other models.

A. Simulation Strategy: Global Implications of Existing Trade Projections
As in other simulation exercises, projecting the effects of TTIP requires two sets of projec-

tions –“baseline” projections describing a future without TTIP and a “simulation” that takes TTIP 
into account. Both projections require assumptions and some degree of judgment on the likely 
policy responses. To provide a clear benchmark we chose the same baseline used in UNCTAD 
(2014), which was calculated using all information available on countries’ past and present poli-
cies and spending patterns (Table A.3). Notably, we assume that governments in TTIP countries 
and in some non-TTIP countries will not reverse their commitments to fi scal austerity.17 

In order to implement the TTIP scenario, we assume that the volume of trade among TTIP 
countries will initially expand at the pace indicated by existing studies.18 However, we do not 
rely on these studies for changes in net exports, which ultimately determine any changes in 
GDP. Instead, we calculate net export changes taking into account the global feedbacks built 
into the GPM. Therefore, our simulation clarifi es the implications of the “consensus” pattern 
of trade in terms of GDP, income distribution and non-TTIP trade. 

Based on historical trends, we consider two specifi c mechanisms through which the Eu-
ropean economy adjusts to TTIP-induced changes in net exports. First, we assume that in-
creased international competition will exert downward pressure on real labor costs, pushing 
EU’s labor share of GDP closer to US levels. This refl ects the long-term trend of a falling 
labor share in Europe that has followed the introduction of the single currency, another pol-
icy innovation that increased competitiveness. In practice, the effect can play out in several 
ways. Firms in every country may increase efforts to reduce labor costs by reducing unused 
capacity. At the same time, unemployment pressures may contain wage growth or lead to 
outright wage cuts. Also, legislation may reduce total labor compensation by cutting em-
ployers’ social security contributions. Thus, a negative labor share response is a fi rst channel 
through which TTIP would further weaken aggregate demand in Europe, as refl ected in our 
GPM simulations.

17  This seems necessary given recent remarks by the European Commission indicating the intention to strict-
ly enforce budget rules. See http://www.ft.com/intl/cms/s/0/b1520212-3a8b-11e4-a3f3-00144feabdc0.
html#axzz3G6zxUwwP and http://www.eurozone.europa.eu/newsroom/news/2014/09/eurogroup-moves-
ahead-with-structural-reform-agenda/ for example.

18  The GPM does not include data on tariffs, so we cannot calculate the tariff equivalent of a reduction in trade 
costs and its impact on exports. Thus we take the approach of checking the implications of the changes in trade 
that have been estimated by previous studies. We express these increases in terms of each country’s share in the 
import market of the others rather than in terms of export and import levels. 
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Secondly, we assume that policy authorities will increase bank lending to stimulate fl ag-
ging domestic demand, refl ecting a policy strategy that has become central in recent dec-
ades.19 Based on this assumption, our simulations indicate that asset prices (including some 
fi nancial assets) will increase, setting off the unstable dynamics that have become apparent 
after the 2009 fi nancial crisis.

IV. Simulation Results
Our results paint a picture substantially different from that offered in existing studies, 

with TTIP leading to net losses in the EU in terms of all main variables (Table A.4). It is im-
portant to note that all percent fi gures refer to the difference between the simulated scenario 
and the baseline scenario. In this sense they indicate the difference between two hypotheses 
on the state of the world economy in 2025 (whether TTIP is introduced or not). The fi gures 
do not indicate annual increases or increases over 2014 values.

A. Net exports and GDP
Our simulations in the working paper show that the assumed trade expansion among TTIP 

countries will cause a loss of net exports for all EU economies. Losses would be a drag on 
aggregate demand. Northern European economies would suffer the largest decreases (2.07% 
of GDP by 2025) followed by France (1.9%), Germany (1.14%) and the UK (0.95%). On the 
other hand, US net exports would be higher by slightly more than one percent. 

A likely explanation for how EU-UStrade could expand while EU net exports to the 
world could decline is that, in the EU’s stagnating economy, domestic demand for lower-
value added manufactures – in which the EU is relatively uncompetitive – will crowd out 
higher-value added products. Indeed, our fi gures show an increase of net exports in almost 
every other region of the world except Europe, suggesting that higher demand for low-value 
added products will lead to higher net imports from Asian and African economies and from 
the US.20 Alternatively, or additionally, TTIP could facilitate EU imports of manufactures 
assembled in the US with components made in other regions.

Net exports are a key component of GDP. Our simulations indicate small but widespread 
GDP losses for the EU, in a clear contrast with existing assessments. Consistently with our 
fi gures for net exports, Northern European economies would suffer the largest GDP reduction 
(0.50%) followed by France (0.48%) and Germany (0.29%). GDP would increase slightly in 
the US (0.36%) while GDP increases in non-TTIP countries would be positive but negligible 
(approximately 0.1%).

19  Implicitly, we assume that policy authority can actually affect private bank lending.
20  In many models, greater within-trade agreement exports come along with lower global net exports. For instance, 

the US government’s offi cial GTAP-based assessment of the US-Korea trade agreement projected this pattern. 
Compare Tables 2.2 and 2.3 in http://www.USitc.gov/publications/pub3949.pdf. This is an underexplored by-
product of trade agreements, although one with potential macroeconomic costs.
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B. Employment and labor incomes

Following the reduction of net exports and overall economic activity, we project clear 
losses in EU employment and labor incomes. Recall that our model allows US to make 
employment projections because it estimates the relationship between GDP growth and 
employment growth over several decades based on International Labour Organization 
(ILO data). This is compatible with a tendency toward specialization in higher-value added, 
lower-employment-intensity products, which would lead to export and output gains in a few 
sectors while adversely affecting many others.21 As a result, we calculate that the EU as 
a whole would lose approximately 600,000 jobs by 2025, most of which in Northern Europe, 
France and Germany.

The loss of employment would further accelerate the reduction of incomes that has con-
tributed to the EU’s current stagnation. Indeed labor income will continue its steady decrease 
as a share of total income, weakening consumption and residential investment while likely 
exacerbating social tensions. The fl ipside of this decrease is an increase in the share of profi ts 
and rents in total income, indicating that proportionally there would be a transfer of income 
from labor to capital. The largest reductions will take place in the UK (with seven percent of 
GDP transferred from labor to profi t income), France (eight percent), Germany and Northern 
Europe (four percent), reinforcing a negative trend that has continued at least since the early 
2000s (Figure 1).

To emphasize the difference between our results and existing estimates of employment 
impact, Table A.4 includes the projected reduction of per capita employment income implied 
by the fall of employment and the labor share. As mentioned in Section 2, CEPR estimates 
that the annual income of the average household would increase in the long term by €545, 
while Ecorys projects an increase in working life income, again for the average household, 
of €12,300. Given the ongoing deterioration of income distribution, we chose to focus on 
working households, calculating the change in per capita employment income. Our results 
are clearly incompatible with both CEPR and Ecorys. Indeed, we project losses of working 
incomes per capita ranging from €165 to more than €5,000. France would be the worst hit 
with a loss of €5,500 per worker, followed by Northern European countries (€4,800), United 
Kingdom (€4,200) and Germany (€3,400). For a household with two working persons, the 
loss ranges from €330 to more than €10,000. By contrast, in the US there would be an in-
crease of employment income.

The loss of economic activity and the weakening of consumption in the EU implies lower 
tax revenue. We estimate that the surplus of indirect taxes (such as sales taxes or value-added 
taxes) over subsidies will decrease in all EU countries, with France suffering the largest loss 
(0.64% of GDP or slightly more than one percent of total government budget). Government 

21  It is worth emphasizing that this is not a results of the model but a possible explanation of trends projected 
with it.
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defi cits would also increase as a percentage of GDP in every EU country, pushing public 
fi nances closer or beyond the Maastricht limits of three percent of GDP. 

The loss of employment and labor income will increase pressure on social protection 
systems. Based on GPM employment projections and UN population data, the economic 
dependency ratio – that is the ratio of total population to employed population, indicating 
how many people are supported by each job – is projected to increase throughout the EU. By 
contrast in the US, indirect taxes would not be affected while the economic dependency ratio 
would slightly improve.

Policy Options: Asset Price Infl ation and Real Devaluation
In the current context of economic stagnation and austerity, policymakers only have a few 

options to support aggregate demand if the economy faces falling revenues from trade. In our 
simulations we took them both into account but some more explanation is in order.

For economic growth to happen, some form of income must be capable of supporting 
aggregate demand. However, with wage shares and government revenues decreasing, con-
sumption and government spending cannot be expected to increase. At the same time, with 
fl agging consumption growth, profi ts cannot be expected to come from growing sales. But 
they can be sustained by growing asset prices following an expansion of credit. In this way 
profi ts can support investment, mostly in fi nancial asset, but the potential for macroeconomic 
instability of this growth strategy is well known.

In this adjustment scenario, there would be a strong increase in asset prices where fi nan-
cial markets are more developed, namely in the United Kingdom, Germany, Other West-
ern and Northern European countries and France (Figure A.2). Aggregate demand in these 
economies would be sustained by a recovery of the fi nancial sector, stimulated by domestic 
lending and growing profi ts. However, it is critical to note that such growth would last only 
as long as asset prices grow, requiring ever-rising levels of lending. In the current context 
of weak commercial lending, this would require further deregulation to credit new credit 
markets. This road to growth has been taken before and its risks have proven extremely high. 
During the most recent economic crisis, individuals and businesses quickly ran up unsus-
tainable debts until insolvency crippled economic activity.22 Moreover, the extent to which 
deregulation is successful in increasing lending, rather than just reducing accountability in 
the fi nancial sector, is not clear.

Of course, a run-up in asset prices is not the only policy and economic response to the 
drop in aggregate demand but it appears to be slightly more viable than alternative adjust-
ment mechanisms. For example, it is often suggested that an opportunity might come from 
real devaluation. Countries might be tempted to seek this alternative by way of a nominal 
devaluation, a reduction of real labor costs or both. In light of the discussion in Section 3, 
the latter channel does not appear viable. This is because it would prove counter-productive 

22  See Taylor (2010).
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when applied by many countries. Moreover, the magnitude of the cuts required could be 
unsustainable after decades of falling labor shares. On the other hand, a substantial nominal 
depreciation of the Euro would probably trigger defensive depreciation in other currencies 
before any improvement in competitiveness is achieved.

According to our projections, a real devaluation would have some effect in Germany and 
France but nothing that might strongly stimulate aggregate demand (Figure A.3). Further-
more, attempts at strong devaluations are often followed by a race to the bottom in which 
the trading partners of the country that devalues its currency try to regain the lost ground by 
devaluing as well. But even when a race to the bottom does not happen, lasting periods of real 
devaluation might lead to the accumulation of external debts as Europe’s defi cit countries has 
experienced after 1999.23

V. Conclusions
Existing studies on TTIP have focused on the impact that the agreement would have 

on aggregate economic activity in member countries. These studies have done so based on 
detailed sectorial analyses of TTIP economies, but have neglected the impact of income dis-
tribution and other important dimensions of macroeconomic adjustment.

Our simulation does not question the impact of TTIP on total trade fl ows estimated by 
existing studies. Rather we analyze their implications in terms of net exports, GDP, govern-
ment fi nance, and income distribution.

Our analysis points to several major results. First, TTIP would have a negative net ef-
fect on the EU. We fi nd that a large expansion of the volume of trade in TTIP countries is 
compatible with a net reduction of trade-related revenues for the EU. This would lead to net 
losses in terms of GDP and employment. We estimate that almost 600,000 jobs would be lost 
as a result of TTIP. Secondly, TTIP would reinforce the downward trend of the labor share 
of GDP, leading to a transfer of income from wages to profi ts with adverse social and eco-
nomic consequences. Policymakers would face a few options to deal with this demand gap. 
Our analysis suggests that asset price infl ation or devaluation could result, in turn leading to 
higher economic instability.

In this paper we have focused on trade and its consequences, leaving the investment com-
ponent of TTIP on the sidelines. Going forward, valuable insights could be drawn by further 
extending the analysis of TTIP’s fi nancial effects.

23  See Flassbeck, H.& Lapavitsas, C. (2013). 
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Appendix

Table A.1: Increase in bilateral and net exports by 2027
CEPR CEPII Ecorys

Bilateral 
Exports

Net increase Bilateral 
Exports

Net increase Bilateral 
Exports

Net increase

EU 28.0% 5.9% 48.0% 7.6% 2.1% 0.9%
US 36.6% 8.0% 52.0% 10.1% 6.1% 2.7%

Table A.2: GDP increases by 2027
Ecorys CEPR CEPII

EU 0.34% 0.49% 0.30%
US 0.13% 0.40% 0.30%

Table A.3: Baseline Assumptions

Labor Income Share of 
GDP
(%)

Growth of
Government 
Spending*

(%)

Growth of
Private 

Investment**
(%)

 

19
90

20
12
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er

ag
e

20
15

-1
9
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er
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e

20
20

-2
4

19
90

-1
4

20
15

-1
9

20
20

-2
4

19
90

-1
4

20
15

-1
9

20
20

-2
4

Developed 
economies 60.5 56.1 55.5 55.2 2.0 1.1 1.1 1.1 3.0 3.2

United 
States 56.1 53.2 53.3 53.5 2.4 1.8 2.2 2.0 3.6 4.0

CIS 71.5 57.3 55.9 54.6 1.8 0.9 1.5 4.6 -0.7 1.7
Developing 
Asia 55.2 48.8 50.6 50.8 6.7 6.3 6.1 7.7 3.9 4.6

China 61.0 49.7 52.6 53.4 10.3 7.7 7.0 12.4 4.2 4.8
India 51.0 44.7 46.2 46.0 6.7 5.7 6.5 7.2 5.1 5.6
Africa 47.5 43.8 44.6 44.7 4.3 4.5 4.8 4.8 2.0 3.1
Latin 
America and 
Caribbean

51.8 49.6 49.8 49.1 4.3 2.3 2.5 3.2 1.7 2.9

Note: *Average annual growth of government spending in goods and services; ** Average annual 
growth of private investment.
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Table A.4. TTIP’s long-term effects 

Net Exports GDP 
Growth Employment Empl. 

Income Net Taxes Depend. 
Ratio

Units % GDP Diff 
between % Thousands EUR/

employee % GDP Diff 
between %

US 1.02 0.36 784,000 699 0.00 -0.97
United 
Kingdom -0.95 -0.07 -3,000 -4245 -0.39 0.01

Germany -1.14 -0.29 -134,000 -3402 -0.28 0.75
France -1.90 -0.48 -130,000 -5518 -0.64 1.31
Italy -0.36 -0.03 -3,000 -661 0.00 0.02
Other 
Northern 
Europe

-2.07 -0.50 -223,000 -4848 -0.34 1.33

Other 
Southern 
Europe

-0.70 -0.21 -90,000 -165 -0.01 0.33

EU Total -583,000

Own calculations based on United Nations Global Policy Model. Figures are simulated gains and losses 
for 2025. Net Taxes are indirect taxes minus subsidies. Dependency Ratio is defi ned as ratio of total 
population to employed population.
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Figure A.1: Income from Employment as % of GDP: Baseline (blue) and TTIP scenario 
(red).
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Figure A.2: Asset Prices
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TTIP and European 
workers: Lessons 
of the NAFTA model

Jeff Faux, Economic Policy Institute

Promoters of the Transatlantic Trade and Investment Partnership (TTIP) are promising 
workers on both sides of the Atlantic that the agreement will bring more jobs, higher real 
wages, and rising living standards. The template for the TPP is the 1994 North American 
Free Trade Agreement (NAFTA) upon which all of the major trade agreements involving the 
United States since 1994 have been structured. More than two-decades of experience with 
the NAFTA model tells US that the TPP currently being negotiated will worsen both eco-
nomic security and opportunity for workers on both sides of the Atlantic.

The arguments made for NAFTA twenty years ago – like those being made for the TPP 
today – are largely based on ideological fervor for deregulated markets. Rarefi ed theoreti-
cal economic models were used to “prove” NAFTA would benefi t workers. They began 
by assuming permanent full employment, which logically led to the premise that trade by 
defi nition could not cost job loss or wage loss. Workers were assured that freer trade would 
lead to a more effi cient use of labor, which in turn would result in higher productivity and 
therefore higher wages. Real wages would also rise because prices of imported goods 
would fall.

Promoters of the NAFTA model for globalization argued that de-regulated trade would 
allow workers in advanced countries to move up the skill ladder while workers in the less 
developed economies took the jobs at the bottom. Workers were assured that any labor dislo-
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cation would be minimal, short and limited to the jobs of unskilled, low-paid workers – who 
would receive generous adjustment assistance to transfer to new and better jobs. 

In each individual country, governments projected that net new jobs would be created be-
cause of the growth generated by an improvement in their balance of trade. (Obviously all the 
projections could not be correct). Thus, Americans were assured that NAFTA would generate 
a rising trade surplus with Mexico and a diminishing defi cit with Canada. They were also told 
that a sustained economic boom in Mexico would dramatically reduce illegal immigration. 

Workers in all three countries were told that NAFTA was a strategic move to create 
a single strong continental economy that would protect them against the growing Chinese 
imports. But all of these assumptions proved false.

Two decades later:
1. The US surplus with Mexico turned into a defi cit and the trade defi cit with Canada 

almost quadrupled, dragging down US growth.
2. Instead of creating new jobs, the net effect of NAFTA was to lose some 700,000 jobs, 

with millions more lost as a result of subsequent NAFTA-style trade deals. Most re-
cently, the Obama Administration forecast that the 2012 US- Korea Free Trade Agree-
ment would create 70,000 net new jobs; it has already lost 60,000 jobs.

3. The destruction of the small farm and small business sectors in Mexico dramatically 
accelerated to the fl ow of illegal migrants into the US, resulting in serious political 
and social tensions.

4. Deregulated wage competition suppressed workers’ incomes and undercut their bar-
gaining power; in all three NAFTA countries, the gap between workers’ real wages 
(which include the effect of lower prices for imports) and worker productivity has 
widened substantially, and is a major cause of rising inequality. 

5. The increased economic, legal and political power of multinational corporate inves-
tors vis-à-vis national, state/provincial and local governments tore substantial holes in 
the social contract throughout North America.

6. NAFTA led to an orgy of off-shoring by American companies, which accelerated as 
the model was extended beyond North America. Instead of rising up the ladder to 
higher skilled better paid jobs, workers who were re-employed (many were not) after 
losing jobs in tradable goods sectors did not get better jobs. Off-shoring then spread 
to white-collar and professional services. As economist and former Federal Reserve 
Vice-president Alan Blinder –a self-proclaimed free trader – observed, any task that 
can be done with a computer can be done anywhere. 

7. The promise of a strong continental economy that would protect against a fl ood of 
low-wage imports was quickly abandoned by political elites in all three countries, 
who opened their markets to imports from Asia, often fi nanced by North American 
investors.

It is not just workers in export and import industries that suffered. Labor markets are con-
nected. When US autoworkers and steelworkers were hired for $14 instead of $20 an hour, 
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the lower wages rippled into the pay checks of those who work for suppliers, construction 
contractors, restaurants, and retail stores.

NAFTA increased the transmission of labor market problems across borders. Historically 
high Canadian manufacturing wages were undercut by lower wages in the USand Mexico. 
(Canada’s recent economic growth is due almost entirely to exports of oil and other natural 
resources) Mexico, as the low wage producer, gained manufacturing jobs, but lost an esti-
mated 2 million jobs in agriculture when its farm sector was devastated by a fl ood of imports 
from highly subsidized US agribusiness. Yet, despite stagnant wages in the US, the gap be-
tween US and Mexican wages remains as wide as it was 20 years ago. The acceleration in 
economic growth confi dently predicted for all three countries did not occur for any of them

The NAFTA model failed to deliver on its promises of better jobs and faster growth 
because it is not primarily designed for that purpose. Neither is its primary purpose the 
expansion of trade. The three nations of North America – like the advanced nations of 
the Atlantic rim –had already had a robust and growing exchange of goods and services 
before NAFTA was negotiated. As their economies had grown so had their economic 
interconnections. Had NAFTA never been imposed, intra-continental trade would have 
continued to grow naturally. 

Had NAFTA been – as its title claims – simply a plan to expand trade by making it “fre-
er”, it could have been written on a few pages, i.e. as a schedule for further mutual reductions 
in tariffs and quotas. Instead, it is more than 1,000 pages that used an international treaty to 
undermine the domestic bargaining power of workers, the capacity of governments to pro-
mote the welfare of their citizens and the democratic process in all three nations.

As Jorge Castaneda, later to become Mexican Secretary of State, said at the time, NAFTA 
was “an accord among magnates and potentates: an agreement for the rich and powerful in 
the United States, Mexico and Canada, an agreement effectively excluding ordinary people 
in all three societies.”

In effect, NAFTA imposed on an already existing North American market a constitution 
that protected and promoted the interests of only one economic citizen – the international 
corporate investor. Its primary purpose was to free corporate investors to roam the continent 
in search of lower labor costs and weaker environment and social constraints. 

Multinational corporations were given extraordinary power to challenge sovereign gov-
ernments for regulations on the grounds that they might diminish future profi ts, and were 
thus “tantamount to expropriation.” Thisnew category of Investor-State Disputes were turned 
over to international panels composed largely of judges picked from list of “experts” with 
international trade experience (which typically includes working for international corpora-
tions) who are not accountable to any democratic authority. 

Unlike corporations, workers or their unions have no rights under the rules of this 
continental economy. They have no standing in these courts to protect their income, 
working conditions, or health and safety on the job. The sole concession to workers are 
toothless promises that each government will to abide by its own labor law, which can 
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of course be changed. After Mexico’s fi nance minister signed these side agreements, he as-
sured a group of Mexican businesspeople that they were meaningless.

He was right. NAFTA quickly became an instrument of the corporate class on both sides 
of the border to suppress labor. As soon as it became law, US corporate managers began 
threatening to move jobs to Mexico in order to force US workers to work longer and harder 
for less. Such threats are now standard practice in American business.

As Serra Puche predicted, the side-agreements were cynically ignored by US, Mexican 
and Canadian governments, dragging down wages and undercutting unions. To combat criti-
cism of the glaring imbalance between treatment of capital and labor in NAFTA, negotiators 
made minor changes in labor sections of the trade deals that followed. Many of the new deals 
contain pledges that each country will strive to enforce and improve its own labor laws. But 
they have generally failed to uphold even that extremely limited standards. Monitoring is left 
to weak, marginalized bureaucracies and effective enforcement is non-existent. 

By now it should be clear that the NAFTA model is a system designed to change nations’ 
domestic economies through the back door of an international treaty. Had the provi-
sions of NAFTA been proposed as direct changes in the domestic economies of the signa-
tory nations, they would surely have been rejected by all but the most authoritarian. But 
promoting them under the cover of an international “free trade” agreement obscured 
the dangers to living standards and the domestic social contract. And by insisting that the 
agreement be placed before Congress on a “fast-track”, i.e., allowing for no amendments, the 
US political leaders were able to avoid exposing it to a serious democratic debate. 

Putting this corporate protectionist program into an international treaty also made it much 
more diffi cult for any future government to opt out or even revise it, no matter how much 
pain it infl icted on its people. In arguing for NAFTA President Bill Clinton assured Ameri-
cans that if it didn’t work, it could be changed. It was an empty promise. Both Barack Obama 
and Hillary Clinton denounced NAFTA’s failures in the 2008 presidential election campaign 
and promised to re-negotiate if elected. But when Obama became president and Hillary Clin-
ton Secretary of State, workers were told that NAFTA’s had the status of an international 
treaty and would be too diffi cult to change.

Economists may argue over the precise numbers, but most professional observers ac-
knowledge that the imbalanced trade regime of the NAFTA model has made a substantial 
contribution to rising inequality. Prominent pundits, such as Paul Krugman, Lawrence Sum-
mers and Robert Reich – all free traders and supporters of NAFTA at the time – Now concede 
that NAFTA has seriously undercut the bargaining power of most workers. Economist Josh 
Bivens’ estimate that trade has cost the average American worker without a 4-year college 
degree at least $1800 annually has not been seriously challenged. 

As the negative effect of the NAFTA model on domestic wages and opportunities became 
increasingly apparent, reaction of the political elite and its corporate fi nanciers was not to 
rethink the model, but to blame the workers themselves for being insuffi ciently competitive. 
Conservatives claim that government social nets and unions have made American workers 
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lazy, despite the fact that both unions and safety net programs have shrunk. Some liberals 
tell workers they should go to college to learn the skills to compete in the world. But the ero-
sion of wages and working conditions has spread up the education ladder as well. The real 
wages of young American college graduates has dropped eight percent since 2000. Today, 
some 47% of American workers in their 20s and early 30s have at least two years of college, 
while the share of jobs in the economy that require that amount of education is 27%, and is 
expected to fall to 22% by 2022.

The argument that the lack of competitiveness lies in the workers themselves is dishon-
est. If it were so, expanding the NAFTA Model would make even less sense. Governments 
concerned about the future of their working citizens would hold off on any more trade deals 
until they had suffi ciently improved the capacity of their workers to compete internationally 
without sacrifi cing wages and living standards. Otherwise, the more trade expands, the more 
inequality and wage depression will result.

NAFTA-style global trade is not the sole cause of all of the problems of stagnant 
wages, rising inequality and insuffi cient growth in the United States. Independent 
structural and political forces have played important roles. But the recklessly imbal-
anced trade regime has driven and reinforced them – and by locking them into an 
international agreement put them further beyond the reach of democracy. 

Living standards and opportunities have also been weakened by the constraints the NAFTA 
model imposes on a sovereign nation’s ability to pursue macro-economic policies. 

For 200 years US trade policies balanced imports and exports. Job losses resulting from 
market shifts and technological changes in one sector were matched by job gains in oth-
ers. So, for example, if a company replaced workers with machines, the increased profi ts 
were re-invested in other parts of the domestic economy, balancing the lost jobs with new 
ones.

But NAFTA encouraged companies to re-invest overseas, interrupting the natural process 
of workers’ adjustment to changes in the domestic economy. These investment and import 
leakages have dramatically weakened the effect of expansionary fi scal policies to combat 
rising unemployment. Now it takes more defi cit stimulus to create domestic jobs. One result 
is increased resistance to anti-cyclical macroeconomic policies.

The absence of protections against currency manipulation by trading partners has added 
to the macroeconomic burden imposed by the NAFTA model. 

Finally, the economic case for the NAFTA Model has been contaminated by geo-political 
objectives that have been obscured in the fog of free-trade ideology. From its inception, 
NAFTA was part of a conscious Washington strategy to prevent democratic regime change 
in Mexico after a progressive movement threatened to upset the rule of the US-friendly au-
thoritarian party in power. As one high US trade offi cial said at the time, NAFTA would help 
“keep the Left out of power” and make sure that if it came to power in the future, NAFTA 
would prevent efforts to democratize Mexico’s economy. A number of members of the US 
Congress echoed the point in order to explain their favorable vote. 



82

Jeff Faux

Today, the proposed Trans Pacifi c Partnership is quite obviously being promoted by 
Washington as a way of checking China’s growing power and infl uence in the region. Given 
the external tensions with Russia and the alarms raised within elite European circles by the 
recent Greek elections, it would be naïve to expect that such geo-political considerations 
were not part of the pro-TTIP agenda. But a stronger Atlantic Alliance, if this is a legitimate 
objective, does not—must not—depend on dismantling a fairer form of mixed economy.

In any event, the fi rst lesson European workers should learn from the 20-year NAFTA ex-
perience is that the promises and projections made by government and corporate proponents 
of NAFTA-style deals cannot be trusted. Not only have they been proven wrong, but they 
continue to recycle the same claims, blatantly ignoring the evidence. 

The second lesson is that if a new transatlantic trade and investment agreement is to pro-
duce outcomes for working people that differ from the experience under the NAFTA model, 
it will require a different design. Specifi cally, any such agreement should provide workers 
with rights and privileges equivalent to those provided to corporate investors. A bal-
anced TTIP would increase rather than weaken labor rights and standards. It would 
include at least the following elements, enforceable in an international Labor-State-
Dispute system that recognizes worker representatives’ standing to sue governments, in 
a manner equivalent to the corporate privileges of the Investor-State-Dispute process:

1. Enforceable workers’ rights, including
a. The eight ILO core conventions, covering freedom of association and collective 

bargaining, prohibition of forced and child labor, and elimination of discrimina-
tion. 

b. ILO conditions guaranteeing social security and medical care coverage, workplace 
health and safety, and hours of work. 

c. A minimum wage that rises with productivity or strong collective bargaining that 
achieves the same or better result.

d. Active labor market policies that provide adjustment assistance for all dislocated 
workers.

2. Freedom for unions to merge and ally across borders.
3. Rights to full employment that parallel investor rights to future profi ts.
4. Prohibitions against currency manipulation.
5. Prohibition against any penalties being turned back to the nation convicted of violations.
6. Labor State Dispute Settlement procedures that include panelists with background in 

labor law.
Some of course might see these provisions as “radical”. But much more radical is the 

idea that we can create a huge new transatlantic economy without the social balance 
that we know is essential for a prosperous economy and a stable democracy-based rule 
of law. The 20 year experience with the NAFTA model tells clearly that in the absence of 
such safeguards, the TTIP will most certainly be a machine for the production of slower 
growth, inequality and a shredded social contract. 
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Transatlantic Trade 
and Investment 
Partnership (TTIP): No tool 
to decrease Inequalities1 

Maurice Claassens 
and Eva-Maria Schneider, SOLIDAR2

The SOLIDAR Social Progress Watch report 2014, compiled in collaboration with our 
members and partners in 13 EU Member States and two candidate countries, points at a steep 
increase in inequalities in Europe last year.3 A fi nding that is echoed by the insightful works 
of Thomas Piketty (Capital in the Twenty-First Century, 2013) and Anthony Atkinson (In-
equality: what can be done? 2015) where the latter writes that “Inequality is one of our most 
urgent social problems. Curbed in the decades after World War II, it has recently returned 
with a vengeance”. Currently, 123 million people in the European Union, 24% of its popula-
tion, are affected by poverty or social exclusion.4

1  This article has been written for SOLIDAR Member Movimiento por la Paz’s magazine ‘Tiempo de paz’ (forth-
coming, Fall 2015).

2  SOLIDAR is a European network of NGOs working to advance social justice in Europe and worldwide. 
It has 60 member organizations based in 27 countries (22 of which are EU countries). Member organizations are 
national NGOs in Europe, as well as some non-EU and EU-wide organizations.

3  More here : www.solidar.org 
4  ILO World Social Protection Report 2014-15.
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The annual Employment and Social Developments in Europe (ESDE) Review showed in 
its 2014 edition that although “household incomes have shown some signs of improvement 
since late 2013, after several years of decline, this is insuffi cient to address the social chal-
lenges that have exacerbated since the beginning of the crisis. Increased levels of poverty 
and inequality in the most affected Member States threaten the EU goal of inclusive and 
sustainable growth.”5  

The ESDE review also regularly highlights that “unemployment, poverty and inequali-
ties undermine sustainable growth by weakening aggregate demand in the short term and by 
affecting potential GDP in the longer term through reduced access for many households to 
education and health services.”

In addition, Piketty and Atkinson provide a deep-rooted analysis showing that in fact the 
rich are getting richer, while the poor are getting poorer. “Today, the richest 10% of the 
population in the OECD area earn 9.5 times more than the poorest 10%. By contrast, in 
the 1980s the ratio stood at 7:1. The average incomes at the top of the distribution have 
seen particular gains. […] In many countries, incomes of the bottom 10% of earners 
grew much more slowly during the prosperous years and fell during downturns. The 
negative effect of inequality on growth is determined not just by the poorest income 
decile but actually by the bottom 40% of income earners.”6 

European debates on fi nding sustainable pathways out of the fi nancial and social crisis 
often focus on austerity measures; a combination of raising taxes and reducing / restructuring 
the debt of Member States. The recent breakdown of the discussion between the European 
Commission, European Central Bank and the International Monetary Fund (together they 
formed the Troika) and Greece is a direct example of this austerity policy drive. This ap-
proach also ignores the calls of Piketty and Atkinson for reducing inequality. Reducing in-
come disparity is a necessity as “creating a more equal society is not an economic luxury that 
can be taken care of after the real issues, such as fi nancial regulation, have been sorted out. 
Rather, a far more equitable distribution of income and wealth than presently exists would be 
an essential aspect of a stable growth regime.”7  

In the search for initiatives to overcome the crisis, the European Commission has em-
braced, amongst others, the Trans-Atlantic Trade and Investment Partnership (TTIP) as “the 
cheapest economic growth stimulus package available”. Based on the fi ndings of a (con-
tested) study issued by the Centre for Economic Policy Research (2013) the European Com-
mission estimates: 

i. Signifi cant economic gains as a whole for the EU (€119 billion a year) and the US 
(€95 billion a year) once the agreement is fully implemented. This translates on aver-
age to an extra €545 in disposable income each year for a family of four in the EU; 

5  http://ec.europa.eu/social/BlobServlet?docId=13404&langId=en
6  Focus on Inequality and Growth, Organization for Economic Cooperation and Development (OECD) 2014.
7  Stockhammer, 2012: ‘Rising Inequality as a Root Cause of the Present Crisis’.
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ii. The benefi ts for the EU and the US would not be at the expense of the rest of the 
world. On the contrary, liberalizing trade between the EU and the US would have 
a positive impact on worldwide trade and income, increasing GDP in the rest of the 
world by almost €100 billion; and

iii. Income gains as a result of increased trade: EU exports to the US would go up by 28%, 
equivalent to an additional €187 billion worth of exports of EU goods and services. 
EU and US trade with the rest of the world would also increase by over €33 billion. 
The European Commission and its Commissioner for Trade Cecilia Malmström are 
presenting these fi gures over and over again (as can be seen in the Fall 2015 edition of 
Movimiento por la Paz’s magazine “Tiempo de Paz”.) 

To analyze the impact of TTIP on the reduction of inequalities and thus stimulating sus-
tainable socio-economic development for the European Union, it is fi rst important to analyze 
what the current trade and investment partnership is about. Currently, the tariffs between the 
EU and the US are quite low, at around three percent on average. In order for a possible 
agreement to have signifi cant impact, negotiators will have to concentrate on the elimi-
nation, reduction, or prevention of unnecessary “behind the border” policies, the so-called 
non-tariff trade barriers (NTBs). Examples of these NTBs include barriers arising from 
regulatory policies that take many forms: standards and norms to protect the environ-
ment or workers, ensure product safety or technical compatibility; public procurement 
rules, local value added requirements; customs processes; and protection of physical and 
intellectual property.8 In other words: regulatory harmonization is of crucial importance with-
in TTIP which raises profound questions about the democratic regulatory space of EU Member 
States, once the agreement is concluded and how possible disputes are settled.

A tremendous discrepancy exists regarding the manner in which possible disputes are 
settled; the (in)famous Investor-State dispute settlement (ISDS). This modality grants cor-
porations the right to ‘sue’ governments at offshore arbitration panels of corporate lawyers, 
bypassing domestic courts. This tool, which already exists in various other trade treaties, has 
been used by big companies to sue governments for laws that impinge on their profi ts, such 
as stricter fi nancial rules, standards on pollution of the environment and public health etc. 
Famous ISDS cases include attempts by Vattenfall to reverse Germany‘s decision to shut 
down its nuclear power plants, Lone Pine attacking Québec‘s fracking ban, oil and gas giant 
Chevron evading compliance with its legal obligation to clean up the health and environment 
damages resulting from its operations in Ecuador, and Philip Morris challenging tobacco 
regulations in Australia and Uruguay.9 On this particular matter the European Parliament 
has been locked into discussions between those who are in favor, those who want a different 
dispute settlement through courts such as the State to State dispute settlement and those who 
are in complete opposition.

8 Felbermayr, G., 2013, IFO Institute.
9  The lies behind this transatlantic trade deal, The Guardian, December 2, 2013.
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A second element that requires analysis is the defi nition of NTBs and the possible impli-
cations, through regulatory harmonization, for Public Procurement, Labor Standards and So-
cial Economy, as SOLIDAR has pointed out in the briefi ng paper TTIP: Our crown jewels for 
sale.10 Considering public procurement for instance, as early as 1933 the US passed the Buy 
American Act that requires the United States government to prefer US-made products in its 
purchases. In 1983 a similar Buy America Act came into effect that established requirements 
intended to give preference to the use of domestically produced materials on any procure-
ments funded at least in part by federal funds. This enables US authorities to look beyond 
the “most economically advantageous tender” (“MEAT”) that is the basis of the EU public 
procurement directive that was adopted in 2014 and enables Member States to cut “red tape” 
for companies bidding.

Similar to the US Acts, the EU’s Public Procurement Directive also contains provisions 
that allow contracting authorities to choose goods, services and works that promote environ-
mental protection, social progress, labor law enforcement, local production and other societal 
interests. However, the EU Regulatory Fitness and Performance Programme (REFIT) – that 
is the embodiment of the EU quest to cutting “red tape” – has turned the original goal of cut-
ting unnecessary regulatory burdens into a crusade against any potential regulation that raise 
costs for business – and regulations that protects the environment, workers, and consumers 
that might become a central element in TTIP.11

The American trade union confederation AFL-CIO repeatedly warned against removing 
the provisions of “Buy America” and “Buy American” as it will undermine the govern-
ment’s ability to target job creation in particular regions or industries and to promote 
resource conservation and respect for human and workers’ rights.12 The ability of gov-
ernments to develop targeted policy measures would be desperately needed for instance 
in Spain, where youth unemployment in certain regions has risen above 50%. On an-
other note, there are profound differences between the EU and the US in terms of labor stand-
ards; the latter refuses to ratify more core ILO standards and fi rmly against including them in 
any EU-US agreement. The US has ratifi ed only 14 of 189 ILO Conventions, including two 
of the ILO’s core labor standards: No. 105 on the Abolition of Forced Labor and No. 182 on 
the Elimination of the Worst Forms of Child Labor.13 

A sector of the European economy that in recent years has created 3.5 million new jobs 
despite the economic downturn could be particularly affected by TTIP and the negotiators’ 
“fi ght against NTBs”: the European social economy. Not only is it an essential pillar of the 
European Social Model, its actors also play an important role in maintaining social services 
and in overcoming economic and social crises. The social economy accounts for 10-12% of 

10  SOLIDAR briefi ng paper 66  TTIP: Our crown jewels for sale?
11  Corporate Europe (2014). ‘The crusade against ‘red tape’. 
12  AFL-CIO. ‘The American Economy and ‘Buy American’.
13  ILO. ‘The US: A Leading Role in the ILO’.
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the European economy and its actors constitute an important economic force, stimulating 
innovation by pointing out existing defi ciencies and inconvenient truths. By their nature 
and through the work they do, they contribute to establishing a more cohesive, democratic 
and active society, often with favorable working conditions. Member States often apply 
discriminatory elements (such as NTBs) in favor of community-based suppliers that are 
motivated by the desire to achieve benefi ts such as stimulating infant industries, fostering 
underdeveloped regions and creating necessary employment. Some preferential policies 
are sometimes directed at promoting the development of certain groups of [vulnerable] 
people within the economy. The basis for this discrimination is to empower these groups 
to improve their economic welfare. Subjecting them to foreign competition – through re-
moving NTBs as part of regulatory harmonization – is damaging to their effort.14 

The third element of analysis concerns the potential of TTIP to become the cheapest stim-
ulus package available, contributing to Piketty’s and Atkinson’s call for reducing inequalities 
and establishing a stable growth regime. In order to remedy the increasing inequality of out-
comes, i.e. rising income inequality between the richest 10% and the poorest 40%, requires 
a major shift in policy away from market fundamentalism towards some form of policy to 
raise real wages concomitant with productivity increases, and to redistribute income from the 
rich to poor and middle-income households.15 

However, when speaking about “Subsidiarity and other shared transatlantic principles” 
Commissioner Malmström highlights the “shared transatlantic idea that open markets cre-
ate economic opportunity”, thereby echoing the old mantra that free market policies solve 
most economic and social problems. In the same speech, she highlights that an agreement 
can “help make government more effective […] because of [the] shared transatlantic prin-
ciple of the importance of human rights.” Possible dangers related to ‘better regulation’ and 
‘international standards’ have been mentioned earlier in this article. The basic values under-
pinning the TTIP negotiations, hence, deviate from the economic needs of Europe’s stagnat-
ing economy.

On both sides of the Atlantic, since the early 1980s, several macroeconomic imbalanc-
es have emerged: growing trade imbalances across countries; rising household debt levels, 
namely in the debt led economies; a rise in the size of the fi nancial sector relative to others; 
and a rise of asset and property prices. These imbalances are at the root of the crisis.16 For 
TTIP to enable the establishment of a stable growth regime, these fundamental problems 
need to be tackled. The Brussels-based watchdog Finance Watch questions TTIP’s contribu-
tion to harnessing the corporate greed that stood at the heart of the fi nancial crisis. In their 
analysis the “European Commission aims to harmonize fi nancial regulation across the Atlan-
tic. This is designed to avoid a situation in which the fi nancial sector must either follow two 

14  Ssennoga (2006). Examining Discriminatory Procurement Practices in Developing Countries.
15  From Marx to Morgan Stanley: Inequality and Financial Crisis’, Development and Change 42(1): pp. 209–227.
16  Stockhammer (2012). ‘Rising Inequality as a Root Cause of the Present Crisis’: http://www.peri.umass.edu/

fi leadmin/pdf/working_papers/working_papers_251-300/WP282.pdf
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different laws (one in the US, one in the EU) or can exploit the weaker of the two. In prac-
tice, the European Commission’s objectives could mean that regulations will be discussed 
between EU and US regulators before they are proposed to parliaments, putting pressure on 
democratic procedures. Additionally, the proposed enhanced cooperation in regulation is not 
matched by an equivalent proposition to improve the cooperation on supervision, a step that 
would be essential to guarantee fi nancial stability.“

In 2012, the US had a $107 billion defi cit in trade in goods with the EU. If negoti-
ated with the goal of increasing employment and well-being for working families, the TTIP 
should positively affect that trade imbalance and create jobs by increasing net exports. Un-
fortunately, studies by the AFL-CIO have shown that despite rosy predictions by the US 
International Trade Commission (ITC) and various free trade advocates about export and 
job growth, promised gains from NAFTA-style trade agreements generally fail to deliver 
required results.17 The Euro Area on the other hand shows a consistent trade surplus (annual 
exports exceed the total annual imports), mainly caused by the German trade surplus leaving 
France, Spain, Italy, Portugal and Greece behind. One of the objectives of TTIP is encourage 
trade in goods between the EU and the US. This is not an appropriate remedy to the surplus, 
however, as it would be more effectively solved through investment in public infrastructure, 
raising wages or increasing domestic spending through targeted reforms. In other words; two 
of four challenges to remedy the macroeconomic imbalances that stand at the core of the 
crisis are not tackled through the transatlantic partnership.

The fourth and fi nal element of analysis regards the mystifi cation of preserving univer-
sal access to quality social services, health care and education, which is widely considered 
of great importance and a signifi cant lever to counteract inequality – especially in times 
when the equality of opportunities is still valued as more important than the equality of 
outcome. When the fi rst results of negotiations were published in summer 2014, a Brus-
sels-based alliance of social NGOs, trade unions and other networks started working 
around the issue of possible benefi ts and threats of TTIP for the European social 
model. A potential erosion of social safeguards in Europe was identifi ed as one of the 
possible negative consequences, through regulatory harmonization or TTIP limiting 
the provision of services of general interest. 

Article 14 of the Treaty of the European Union and Protocol 26 on Services of General 
Interest clearly enshrine the competence of Member States to design, procure and fi nance 
services of general interest, such as health, education and social services.18 With TTIP striv-
ing for a comprehensive opening of the public procurement market at all levels, the EU ne-
gotiators especially are putting unprecedented pressure on these services and putting them in 
serious danger of market liberalization without safeguarding their essential role in stabilizing 

17  US-EU Free Trade Agreement (TTIP) http://www.afl cio.org/Issues/Trade/U.S.-EU-Free-Trade-Agreement-TTIP
18  Art.14 of the Treaty on the Functioning of the European Union (TFEU) and in particular Protocol n°26 on Ser-

vices of General Interest that indicates that Member States have the sole competence to provide, commission 
and organize non-economic services of general interest.
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the European social fabric and empowering and including the most vulnerable into society. 
Although the European Commission has repeatedly stated that there will be no “race-to-the-
bottom” to lower standards or requirements to guarantee the quality of the services or the 
realization of social and fundamental rights for everybody, the legitimate concerns of civil 
society cannot be dismissed. Several leaked documents19 show that public services have not 
been excluded from negotiations. In fact, the market liberalization agenda seems to be driv-
ing TTIP negotiations. And as the documents reveal, the EU seeks an “unprecedented depth 
in market access and regulatory matters”. This stance casts serious doubts on previous assur-
ances by negotiators that public services will be excluded from the fi nal agreement. 

A recent statement by European Commissioner Cecilia Malmström and US Trade Rep-
resentative Michael Froman regarding the exclusion of public services from TTIP could not 
disperse remaining concerns by service providers and organized civil society.20 The joint 
statement confi rmed that TTIP will not prevent governments from providing services in areas 
such as water, education, health and social services and it will not require them to privatize 
any service - thereby putting the responsibility back on the Member States. The statement 
however does not unambiguously exclude liberalization. The fi g leaf the Commission is 
hiding behind is the issue of fi nancing of social and other services of general inter-
est. In various speeches and communications the European Commission refers to the 
exclusion of social services as well as education and health services which are publicly 
fi nanced. Assuming that public services or services of general interest are always pub-
licly funded and that privately funded services are not in the general interest is an over-
simplifi cation of how those services are currently fi nanced in the EU. 

The reality is that, at least in some Member States such as Germany and Austria, many 
social, health and education services which are of general interest are privately funded or 
supported by a hybrid form of public and private funding. One reason for this lies in the 
fi nancial crisis and the implementation of austerity measures. National cultural traditions 
that privilege private for-profi t provision and private investments are another reason for this 
situation. SOLIDAR members can provide various examples of services that are no longer 
exclusively publicly fi nanced but rather need fi nancial support from private sources or own 
resources of the organizations. The criterion to decide on the inclusion or exclusion of serv-
ices in the agreements should be the mission of the services, namely if they respond or not to 
the general interest, and not their source of funding.

Conclusions
SOLIDAR sees the risk that hard-won milestones in the design of social and economic 

policies that can mitigate the inequality of outcomes needed to develop sustainable path-
ways out of the current economic and social crisis are under pressure from the regulatory 

19  http://www.epsu.org/a/10558
20  http://ec.europa.eu/news/2015/03/20150320_2_en.htm
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harmonization drive within the transatlantic agreement. In public procurement – EU Direc-
tive, Buy America and Buy American – the inclusion of quality standards or a reference to 
the need to comply with labor standards and collective agreements are under threat, as they 
could be regarded as NTBs to trade. The Commission has to ensure, therefore, that its trade 
partnerships will be in line with existing secondary law, to avoid creating confl icts between 
international agreements and EU secondary law, in particular the Services Directive and the 
Public Procurement Directive. 

When it comes to state aid, the social services sector benefi ts from an exemption in the 
state aid regulation. Those exemptions are justifi ed by the competence of Member States to 
regulate the enterprises or organizations entrusted with the operation of services of general 
interest, and the mission of these services itself, but also because social services do not affect 
trade within the EU given the local nature of their provision. 

In addition, SOLIDAR underlines that TTIP does not tackle several macroeconomic im-
balances on both sides of the Atlantic that stood at the heart of the social and economic crisis 
and left millions of people in Europe in poverty and social exclusion, and triggered an ex-
plosion of youth unemployment. Hence, it does not seem that TTIP is the cheapest stimulus 
package available, but would rather lead to a further increase in income disparity between 
the richest and the poorest. The Commission has to stop presenting the “benefi ts” of a trade 
partnership that are questionable, to say the least, and present more realistic plans to invest 
in public infrastructure, raising wages or increasing domestic spending through targeted re-
forms. 

Finally, leaked documents and background talks have shown that the Commission is try-
ing to allay our concerns when speaking in public while behind closed doors continuing to 
trade our most valuable assets and the cornerstones of our European social model. If negotia-
tors keep on brushing off the deal’s potential impact on social and health services, people liv-
ing in Europe, not least the 123 million living in poverty or at the risk of falling into poverty, 
will feel the pinch. Efforts have to be made that bring the negotiations into the ‘open’ and 
end the current mystifi cation practices. As long as these negotiations are taking place behind 
closed doors and the public as well as NGOs are informed only once decisions have been 
taken, resistance will remain and skepticism will prevail. TTIP is not a public relations exer-
cise for the Commission, but a subject that requires constructive dialogue and cooperation. 

Therefore, SOLIDAR and our partners in Brussels have joined forces with our allies on 
the other side of the Atlantic. As the TTIP story has shown until now, only the loudest voices 
are heard by the Commission – so far mainly corporate business and proponents of far reach-
ing market liberalization. But it is the most vulnerable – the old, the poor, the unemployed 
and disadvantaged who need to be heard. They are the ones who will have to cope with the 
lion’s share of the burden if TTIP is concluded in the way it is currently foreseen. Organi-
zation and (if necessary) resistance at national and local level are therefore crucial to give 
a voice to those without a lobby in Brussels or Washington. Only socially fair and sustainable 
trade partnerships might have a positive impact on the development of our societies and the 
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equal distribution of wealth, income, knowledge and power. The current design of the TTIP 
agreement between the EU and the US will have a negative impact on equality and social 
justice – on both sides of the Atlantic – and will not serve as the tool to reduce inequalities 
which Piketty and Atkinson are calling for.
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